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NEWS IN THE 


® PROFESSIONAL ETHICS PUBLICATION . . . In the mail to each 
member of The Florida Bar this month is a volume of more 
than 500 pages entitled "Professional Ethics." It contains 
selected opinions of The Florida Bar Committee on Profes- 
Sional Ethics for the years 1959 to 1967, annotations of 
the Canons of Professional and Judicial Ethics of The 
Florida Bar and the American Bar Association, tables of 
citations and a topical index. We think this is the finest 
such publication by a state or local bar association we 
have seen and are proud and happy to publish it. The Board 
of Governors, the Budget Committee and staff are happy to 
have been able to put aside enough money in the past few 
years to be able to place a copy of this work in the hands 
of every member of the Bar without charge. We are particular- 
ly grateful to those lawyers who have toiled so many years 
in writing the opinions as members of the Ethics Committee 
and in editing and producing this volume. We hope that you 
will become familiar with the contents and keep it close 
at hand to assist you with any question concerning ethics 
that might occur during the course of your law practice. 
The committee is now working toward publishing pocket 
parts or supplements to provide members of the Bar with 
additional opinions rendered during 1968 and subsequent 
years. Your comments and evaluation of the publication 
will be welcomed. 


@ HELP FOR THE LEGISLATOR AND THE LAWYER who use session 
laws amending the Florida Statutes is promised through a 
system of coded indicators which will enable a person to 
spot readily the changes in general laws and constitutional 
amendments. Representative Tom Gallen has been working on 
the project for some time and hopes to secure passage in 
this wear's session. He encourages lawyers to speak to 
their legislative representatives to gain support for the 
coding system. In Florida now, the text of repealed sections 
and subsections is not republished in a bill. The Statutory 
Revision Department has recommended this coding for 
several years. 


@ A SPECIAL SALUTE TO LAWYER LAWMAKERS . . . The Journal rec- 
ognizes 65 members of The Florida Bar who will be serving as 
senators and representatives during the 1969 session of the 


VOL. 43, NO. 3 + MARCH, 1969 149 


\ 
\\ 
\ 

\\ 

4 

\ 

me 
i 


Florida Legislature. It is with a great sacrifice of time and 
money that they lend their technical competence to legisla- 
tive draftsmanship and their expertise as negotiators and 
advocates to obtaining better laws. We are pleased to 
picture these legislators in this issue. 


@ WORKING COMMITTEES AND SECTIONS . . . Again this year 
committees and sections of the Bar are active. One of the 
most comprehensive and complete work products from a com- 
mittee received by the Board of Governors in some time was 
the report on the Proposed Amendments to the Rules of Civil 
Procedure for the United States District Courts relating 
to depositions and discovery. Chairman Miller Walton of 
the Bar's Federal Rules Committee presented the 24-page 
report to the Board of Governors. With slight modification, 
the report has been filed in Washington, D. C. with the 
Committee on Rules of Practice and Procedure for the United 
States District Courts. Likewise, the Economics of Law 
Practice Committee has been meeting and working in the 
areas of financing legal services, professional service 
corporations, statewide minimum fee schedule, electronic 
data retrieval and economic surveys. A most successful 
legal institute was held in Miami jointly sponsored by the 
Tax and Real Property, Probate and Trust Law Sections. 
Because of popular demand, this institute on the irrevoca- 
ble trust is being rescheduled for April 26 in Tampa. 
Lastly, J. P. Patterson and his committee on Standard Jury 
Instructions in Criminal Cases have labored for many months 
toward the ultimate presentation to the Supreme Court of 
jury instructions for use in criminal cases. The untiring 
efforts of this committee will substantially benefit the 
people and courts of Florida. All members of the Bar are 
encouraged to write President-elect Mark Hulsey, Jr., 

and request committee assignment for the next administra- 
tive Bar year commencing June 1, 1969. 


@ BE WHERE THE ACTION IS! .. .A great time is in store 

at this year's annual convention for everyone! Mark your 
calendar, May 28-June 1, 1969, and complete the registra- 
tion form in this edition of the Journal. 
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President's Page 


The Legislature 


This month’s issue of the Journal focuses your attention on the members 
of the Florida Legislature. On April 8 these elected representatives commence 
what may well be one of the most challenging regular sessions in Florida’s 
history. 

Florida, now the eighth largest state and the fastest-growing in the Nation, 
is faced with a myriad of problems that come from growth and economic ex- 
pansion. Fortunately, we are armed with a new State Constitution which will 
be most helpful in meeting challenges of the present and the future. 

Legislators have clearly evidenced their commitment to public service. 
They are meeting regularly in advance of the opening of the session, studying 
and drafting legislation in an atmosphere more conducive to mature decision- 
making than the hectic 60-day regular session. 

As in past legislatures, attorneys predominate in the principal occupations 
of the members. Twenty-two of 48 senators and 43 of 119 representatives are 
Florida lawyers. They hold important committee assignments and will, to a 
large measure, determine the record that this session will write. 

All lawyers, in the Legislature and out, are vitally concerned that a proper 
result be obtained in the proposed revision to the Judicial Article of the Con- 
stitution, Article V. The Florida Bar, through its Committees on Florida 
Constitution and Judicial Selection, Tenure and Compensation, and with the 
active advice and counsel of the Board of Governors, continues to meet with 
representatives of all existing tiers of our court system and other interested 
members of The Florida Bar in an attempt to propose to the Legislature the 
best possible revision of the Judicial Article to the Constitution. 

Final pre-session action, as constituting the official position of the organized 
Bar as determined by its duly elected representatives, the Board of Governors, 
will be taken at the Board meeting in Palm Beach on March 27-29. This de- 
cision has been delayed to immediately before the session in an intensive effort 
to obtain a unified position of the lawyers and judges of Florida. These nego- 
tiations are continuing at the time of this writing, and every effort will be 
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expended to achieve substantial accord and unanimity. Once adopted, the 
official legislative position of the Bar will be diligently supported during the 
session. 

The people of Florida stand ready to approve and ratify a new Judicial 
Article. It is the responsibility of the organized Bar to provide that revision 
in the best form attainable and to see that its merit is recognized by the legis- 
lators. Few men in their lifetime have an opportunity to participate in the 
formation of the organic body of law of a great and burgeoning state. We in 
The Florida Bar have that opportunity now as to Article V. 

We must plan for ultimate improvement and upgrading of judicial office 
so that it will competitively attract the finest of our membership. Our decisions 
need to be based on sound principles of jurisprudence and judicial adminis- 
tration. We have every anticipation that we will go to the Legislature with 
this kind of program. 


Sincerely, 


MARSHALL M, CrisER 
President 
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The Florida Cabine 


T THIS TIME when the first re- 
vision of Florida’s Constitution 
in 83 years is taking effect it 
seems particularly appropriate for the 
members of The Florida Bar to reflect 
on the functioning, the history and the 
development of the one truly unique 
feature of Florida government—the 
plural executive we call the Cabinet. 
Historically, the executive in state 
overnment has been overshadowed 
y the legislative department. The 
last century has seen a tremendous 
growth in the importance of the ex- 
ecutive, and the Governors of the vari- 
ous states are now firmly established 
in the eyes of the public as the central 
focusing point of state government. 
However, the real powers of the Gov- 
ernors are not commensurate with the 
responsibility vested in them by their 
public importance. The Governor in 
most states lacks the power to appoint 
his chief administrative aids, who are 
usually elected. These administrators 
often do not agree with the Governor 
on issues of import and tend to work 
toward their own selfish ends. The 
resultant friction and lack of true 
teamwork with the Governor by the 
top administrators surrounding him 
have made the executive department 
weaker and less effective than it might 
otherwise be. This in turn has allow- 
ed the legislative department to con- 
tinue to dominate the executive in an 
age when an effective executive is of 
more importance than ever and is ac- 
tually considered by the people as 
the stronger force in state affairs. 


This unfortunate condition is espe- 
cially true of Florida government 
where a cabinet system of government 
dominated by six administrators has 
developed over the years into what is 
in reality a plural executive. This was 
contrary to the intent of the framers 
of the 1885 Florida Constitution. A 
study of that constitution in its entire- 
ty reveals that the executive powers of 
the executive department were vested 
exclusively in the governor in letter 
and in spirit. The six Cabinet mem- 
bers were ministerial officers vested 
only with ministerial duties and 

wers. The only exceptions to the 
oregoing were four constitutional ex 
officio boards on which Cabinet mem- 
bers sat. 


New Constitution 
As Governing 


The legislature over the years 
created many additional ex officio 
boards and vested in the hands of the 
six administrative officers a great deal 
of the general executive power of the 
State. The six administrators sitting 
with the Governor as members of the 
various boards became known as the 
“Cabinet.” The “Cabinet” had no of- 
ficial status as such and as late as 
1967, the Attorney General stated in 
one of his opinions that “The ‘Cabinet’ 
. .. is not a legal entity nor a public 
body, nor is it even a deliberative 
body.” The creation and functioning 
of these “Cabinet” boards were never 
satisfactorily tested for constitutional 


izes Cabinet 


*Fla. Att'y Gen. Op. 067-54. 
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validity in the courts. Tacit approval 
of the system by office holders and the 
general public alike fed the growing 
system. In 1968 the Legislature pass- 
ed, and the voters approved, a new 
constitution. Under the Constitution 
of 1968, the Cabinet is now for the 
first time duly recognized as the gov- 
erning executive body of the State of 
Florida. Article IV, section 4, states, 
“There shall be a cabinet composed 
of a secretary of state, an attorney 
general, a comptroller, a treasurer, 
a commissioner of agriculture and a 
commissioner of education. In addi- 
tion to the powers and duties specified 
herein, they shall exercise such powers 
and perform such duties as may be 
prescribed by law.” When the content 
of the totally new section 6, article IV, 
is read with these provisions of sec- 
tion 4, there can be no doubt that the 
Constitution of 1968 fully sanctions 
the plural executive role of the 
Cabinet. 

The Cabinet and the Governor are 
currently members of 35 boards and 
commissions, and they comprise the 
total membership of 28 of these. The 
total number on which each official 
serves is as follows: the Treasurer, 30; 
the Governor, 29; the Attorney Gen- 
eral, 29; the Secretary of State 23; the 
Commissioner of Education, 21; the 
Comptroller, 20; and the Commis- 
sioner of Agriculture, 20. These 
boards and commissions exercise vast 
powers over the budget, personnel, 
purchasing, secondary and higher ed- 
ucation, conservation, highways, law 
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enforcement and many other critical 
activities of the State. Because of the 
existence of these ex officio boards and 
commissions the strength and power 
of the six administrative officers is far 
greater than is revealed or even sug- 
gested by the constitutional delinea- 
tion of their individual powers and 
duties in section 4, article IV. It is 
the functioning of these administrative 
Cabinet officers in their capacities as 
members of the various ex officio 
boards and commissions that is refer- 
red to herein as Florida’s Cabinet 
System. 


Origins and Development of System 

In order to place the current status 
of Florida’s executive department in 
perspective it is necessary to briefly 
review the origins and development 
of the unique Florida Cabinet System. 
The colonial Governors, whose powers 
stemmed from the Crown, were fre- 
quently at odds with the elected 
legislative bodies.2 Following the 
Revolution, the legislators were deter- 
mined to eliminate any opportunity 
of arbitrary action by the executive. 
The powers given the Governors were 
minimal under the early state con- 
stitutions, and for half a century the 
office of governor was completely 
overshadowed by the legislatures.* 
Under the first post-Revolution con- 
stitutions of four of the original 13 
colonies (Maryland, Massachusetts, 
New York and Pennsylvania) the 
Governor generally could make no 
appointments to governmental posts 
without the consent of a majority of 
the members of a body known either 
as the “Privy Council” or “Executive 
Council.”* The other nine states had 
similar bodies set up to advise the 


*Rich, State Constitutions: The Governor 
1-6 (1960). 

"Ibid. 

‘Thorpe, Federal and State Constitu- 
tions, Colonial Charters and Other Organic 


Governor, but they were not given 
veto power over appointments and 


_ other executive actions.> These “Privy 


Councils” were made up of persons 
selected in a variety of ways; however, 
none of the councils was composed 
of the elected administrative officers 
of the state and definitely were not 
“Cabinets” in the sense the term ap- 
plies to Florida’s present system. The 
veto powers of the four stronger coun- 
cils were withdrawn after a very short 
period of existence and the councils 
themselves disappeared in a few 
years.® 

By the middle of the nineteenth 
century the position of the Governor 
as the popular central figure of state 
government was becoming well es- 
tablished.7 However, the Civil War 
impeded the movement toward 
stronger Governors, particularly in the 
South. The impact of Reconstruction 
on the Florida executive was signifi- 
cant. The first appearance of the term 
“Cabinet” in any state constitution 
was in the Florida Constitution of 
1868.8 Section 17, article VI of the 
1868 Constitution called for “a cabinet 
of administrative officers consisting 
of a secretary of state, attorney gen- 
eral, comptroller, treasurer, surveyor- 
general, superintendent of public in- 
struction, adjutant-general, and com- 
missioner of immigration” to be 
appointed by the Governor and con- 
firmed by the senate. This same Re- 
construction constitution created the 
first constitutional ex officio boards in 
Florida history. Section 20, article 
VI, provided that the “Governor and 


Laws of the States, Territories and Colonies 
Now or Heretofore Forming the United 
States of America (1909). 

"Ibid. 

“Ibid. 

"Rich, op. cit. supra note 2. 

“Parker, An Examination of the Florida 
Executive 16 (1959). 

"Id. 17. 
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the Cabinet” would constitute a Board 
of Commissioners of State Institutions; 
section 9, article IX, specified that the 
Superintendent of Public Instruction, 
Secretary of State, and the Attorney 
General would “constitute a body- 
corporate, to be known as the Board 
of Education of Florida,” with the 
Superintendent of Public Instruction 
president thereof; and section 12, 
article VI, although not using the term 
“pardon board,” set up such a board 
with the Governor, the justices of the 
Supreme Court and the Attorney Gen- 
eral as members. 

The Constitution of 1885 deleted 
all mention of the word “cabinet” but 
established the six elected administra- 
tive officers whom we know today as 
the Cabinet and retained the three ex 
officio boards created by the 1868 
Constitution with some changes in 
their composition. Although much of 
the executive article and provisions 
for three ex officio boards were copied 
from the Reconstruction Constitution 
of 1868, the framers of the 1885 Con- 
stitution wanted to limit the strong 
Governor that had held sway during 
Reconstruction, and provision was 
made to make the chief administra- 
tive offices elective rather than ap- 
pointive positions. There was ample 
precedent for this in the constitutions 
of many other states and in the Flor- 
ida Constitution of 1865, which was 
never formally adopted. Except for 
the Board of Trustees of the Internal 
Improvement Fund, established in 
1855, a review of the statutes reveals 
no creation of statutory ex officio 
boards until the 1890’s and no amount 
approaching the number existing to- 
day until the 1940's. Aside from these 
ex officio boards, Florida’s executive 
developed in the same pattern as did 
the executive of the large majority of 
the states; a larger and larger adminis- 
trative maze grew. 
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Validity Little Tested 

Perhaps the most startling fact 
about the Florida Cabinet System is 
not the development of the system 
itself, but the amazingly little amount 
of litigation in the area and the nota- 
ble absence of legal writing. Legal 
scholars and politicians alike tacitly 
assumed the constitutionality of the 
system. There is no doubt that the 
Constitution of 1968 supports the sys- 
tem, but the Constitution of 1885 in 
effect for the last 83 years, did not. 

The only major test of the validity 
of the Cabinet System under the Con- 
stitution of 1885 came in 1920. In the 
case styled Whitaker v. Parsons,)° the 
Florida Supreme Court declared con- 
stitutional the ex officio boards which 
compose the Cabinet System. With 
the exception of the one pertaining 
to the Treasurer all sections of the 
constitution outlining the duties of the 
Cabinet members ended with the 
words, “and perform such other duties 
as shall be prescribed by law.” The 
court stated that the legislature had 
all the lawmaking power of the state 
which was not withheld by the con- 
stitution, and, therefore, might pre- 
scribe additional duties for any 
constitutional officer if such were not 
forbidden by the “organic law.” The 
court concluded that the adding of 
the duties of serving on boards to the 
duties of the Cabinet was not forbid- 
den by the constitution, and hence the 


*°86 So. 247, 80 Fla. 352 (1920). 
“Id. 251. 


Do you have a different opinion? 


The JourNAL welcomes comments 
from its readers on the conclusions 
expressed in this article. An exchange 
of opinions will assist in resolving this 
important subject. 
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lacing of the Treasurer on such a 
Saal was valid even though the par- 
ticular section of the constitution out- 
lining his duties did not contain the 
empowering phrase as in the other 
Cabinet sections.12 A good deal of the 
opinion consisted of an explanation 
of why there was no violation of sec- 
tion 15, article XVI, which stated that 
“no person shall hold or perform the 
functions of more than one office un- 
der the government of this State at 
the same time.” There are no new 
offices created when already commis- 
sioned officers are made members of 
boards by virtue of holding the al- 
ready existing office; there is simply 
a delegation of additional duties to 
the office already existing.1* The 
court’s conclusion that no new offices 
are created by the establishment of ex 
officio Cabinet boards is not disputed. 
The more basic conclusion that there 
was nothing in the constitution that 
forbade the delegation to Cabinet 
members of the additional duties of 
being members of boards is open to 
question. The Whitaker decision sum- 
marily concludes that the creation of 
these boards was not prohibited by 
the constitution primarily on the basis 
of the fact that three such boards 
were set up under the constitution, 
implying the approval of the framers 
for such boards and the fact that simi- 
lar statutory boards had been in exist- 
ence for many years without chal- 
lenge, giving weight to a construc- 
tion of the constitution in favor of 
their validity.1* In addition, the court 
noted that one such board was in ex- 
istence prior to the adoption of the 
constitution, a fact cited earlier here- 
in.15 Superficially the Whitaker rea- 
soning appears sound. However, the 

**[bid. 

“Id. 252. 


“Id, 251. 
“Ibid. 


fault of the reasoning lies in the nar- 
row perspective from which the issues 
were viewed. There is no indication 
that the broader perspective described 
below was even considered by the jus- 
tices in reaching their decision; it is 
probable that counsel arguing the case 
did not bring forth any other argu- 
ments against the validity of the 
boards than were touched on by the 
court in the opinion. 

In 1941, 21 years after the Whitaker 
decision was handed down in Florida, 
the Supreme Court of Indiana ren- 
dered a landmark opinion, Tucker v. 
State.16 The Tucker decision is espe- 
cially relative to this discussion be- 
cause Indiana’s Constitution in regard 
to the executive department was al- 
most identical with Florida’s 1885 
Constitution, and the issues in Tucker 
arose over an attempt by the Legisla- 
ture of Indiana to create boards simi- 
lar to Florida’s ex officio boards. The 
Tucker decision declared such statu- 
tory boards unconstitutional in Indi- 
ana, Tucker had an enormous impact 
on the State of Indiana, but it was ap- 
parently either unnoticed or ignored 
by government officials and members 
of the Bar in Florida. 

When the reasoning of the Indiana 
Court in Tucker is applied to the Flor- 
ida Cabinet System under the 1885 
Constitution, the basis for the Whit- 
aker decision is shattered. A bare out- 
line of how the Tucker reasoning 
could have been applied in Florida is 
set forth here. 

The powers to appoint, emnloy, fix 
salaries, and remove from office at 
pleasure are purely executive func- 
tions. “That the exercise of such dis- 
cretion is not ministerial is so clear 
and well settled as to need no citation 
of authority.”17 


"1635 N.E.2d 270, 218 Ind. 614 (1941). 
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The Constitution of 1885, divided 
the powers of government into three 
distinct departments: legislative, ex- 
ecutive judicial.18 The constitu- 
tion provided that the executive pow- 
ers of the state reside in the Gover- 
nor,?® who “shall take care that the 
laws be faithfully executed”2° “shall 
transact all executive business with 
the officers of the government.”21 In 
order that he may better carry out his 
prescribed duties, the constitution fur- 
ther provided that the “Governor shall 
be assisted by administrative officers 
as follows: a secretary of state, attor- 
ney general, comptroller, treasurer, 
superintendent of public instruction 
and commissioner of agriculture.”22 
On its face the constitution clearly 
granted the Governor the executive 


**Fla. Const. art. II. (1885). 
“Fla. Const. art. IV, §1 (1885). 
*°Fla. Const. art. IV, §6 (1885). 
*"Fla, Const. art. IV, §5 (1885). 
**Fla. Const. art. IV, §20 (1885). 


powers of the State. These powers 
were his exclusively; the Cabinet 
members were administrative officers 
who had ministerial powers and duties 
but no executive powers in so far as 
the general running of the executive 
department is concerned. The word- 
ing which ends five of the six sections 
delineating the duties of the Cabinet 
officers, “and perform such other 
duties as shall be prescribed by law,” 
was intended to fv the legislature 
to add other ministerial duties to those 
set out; an analysis of all other sec- 
tions of the constitution gives no basis 
for construing these words as express- 
ing an intent on the part of the fram- 
ers to give the legislature the right to 
remove general executive powers of 
the executive department from the 
Governor and place them in the hands 
of the administrative officers. 


Power to Appoint an Executive Function 
It has been said that the power to 
appoint is not inherent in the Gover- 
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nor.23 This is a true, but misleading 
statement. The legislative department 
has the power to appoint be employ 

rsons in positions incidental to the 
egislative sphere of government, such 
as legislative reference bureau person- 
nel; the judicial department has the 
power to appoint and employ persons 
in positions incidental to the judicial 
sphere; and the executive pes 
has the power to appoint and employ 
persons to positions within _ its 
sphere.24 The administrative officers 
within the executive department may 
appoint and employ personnel with- 
in their respective administrative 
spheres. In so appointing or employ- 
ing all are exercising an executive 
function. However, the executive pow- 
ers of the executive department were 
reserved by the Florida Constitution 
of 1885, for exercise by the Governor 
alone unless they were expressly given 
to some other officer or agency by a 
specific provision of the constitution. 
The constitutional provision setting 
up a state board of education is an ex- 
ample in which an express provision 
in the constitution gave some of the 
general executive powers to an agency 
and removed the executive function in 
this area from the Governor.25 If a 
constitution doesn’t expressly desig- 
nate some other officer or body to 
exercise an executive function incident 
to the executive department, then that 
executive function is exclusively the 
right of the Governor. Therefore, al- 
though the power to appoint is not 
inherent in the executive department 
or in the Governor, the power to ap- 
point and other executive powers 
incident to the executive department 
are inherent in the Governor. 


**State ex rel. Holloway v. Sheats, 83 So. 
508, 510, 78 Fla. 583 (1919). 

**Tucker, supra note 16 at 284-5. 

**Fla. Const. art. XII, §3. (1885). 


Much of the above may seem like 
a senseless play on words. It is not; 
the distinctions marking the lines of 
authority between the three govern- 
mental departments and officers with- 
in those departments are very impor- 
tant. Perhaps an analogy would pt 
up any existing confusion. The judi- 
cial department has the power to ap- 
point and employ persons to positions 
the duties of which are primarily for 
the judicial department in carrying 
out its work. This power to employ is 
an executive function by nature. With- 
in the judicial department the execu- 
tive function is exclusively vested in 
the courts.26 The legislature could not 
pass a law giving a clerk who is an 
administrative officer of the judicial 
department the power to exercise the 
executive function of the judicial de- 
partment and to employ all personnel 
needed in the judicial department. 
However, a clerk may employ person- 
nel to help him with his own specific 
functions and duties. In this sense a 
clerk can exercise an executive power, 
but it is a lesser power—one incident 
to his administrative role. The power 
to hire and fire employees generally 
resides in the courts and cannot be 
taken away by statute. 

The power to hire employees, fix 
salaries, etc., given the Cabinet of- 
ficers as members of statutory boards, 
removes from the Governor executive 
power that was clearly his alone under 
the Constitution of 1885, and, there- 
fore, such boards were invalid under 
that document. A few examples show 
how such a conclusion, if it had been 
adopted in a decision by Florida’s 
highest tribunal, would have destroy- 

the Florida Cabinet System. 


Cabinet Boards Unconstitutional? 
One of the most powerful of the 
ex Officio statutory boards is the State 


"Tucker, supra note 16 at 284-5. 
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Planning and Budget Commission.?7 
The six Cabinet members and the 
Governor comprise the total member- 
ship of this board. The Governor is 
designated the “chief planning and 
budget officer of the state” and “a 
lanning and budget director shall 
be appointed by the Governor with 
the approval of the Planning and 
Budget Commission. The Planning 
and Budget Commission shall set the 
salary of the planning and budget 
director unless otherwise provided by 
law. To carry out the duties required 
by law, the planning and budget di- 
rector shall employ such competent 
assistants as may be necessary and 
shall fix their duties and compensa- 
tion... Simple arithmetic shows 
that the Governor’s power to appoint 
the budget director is restricted by 
requiring at least half of the Cabinet 


*"Fla, Stat. §216.01 (1925). 
**Fla, Stat. $216.09 (1925). 


members to agree upon the appoint- 
ment. In addition a majority of the 
Cabinet members voting together can 
employ whomever else they wish and 
set their duties and salaries, as well 
as the salary of the budget director, 
regardless of the wishes of the Gover- 
nor. 

Another powerful board is the ex- 
ecutive board created to “control and 
administer” the Department of Public 
Safety.2® This board is also exclusive- 
ly made up of the six Cabinet mem- 
bers and the Governor. “The board 
shall employ a director of the State 
Department of Public Safety, who 
shall also be the commander of the 
Florida Highway Patrol.”8° The di- 
rector is given the power to set up 
rules and regulations as standards for 
hiring and training personnel to be 
highway patrolmen, and “the board by 


*°Fla, Stat. §321.01 (1941). 
Fla, Stat. §321.02 (1955). 
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and through its said director is further 
specifically authorized to purchase, 
sell, trade, rent . . . all necessary 
equipment. . . .”31 

The following is a list of several 
other statutory boards of which the six 
Cabinet members and the Governor 
form the total membership and to 
which is given the power to employ 
a director and in most cases set his 
compensation and hire other em- 
ployees: Florida Board of Archives 
and History,32 Board of Conserva- 
tion,33 Electronic Data Processing 
Management Board,** Executive 
Board of the Department of Motor 
Vehicles,?5 Outdoor Recreation and 
Development Council,?6 State Pur- 
chasing Commission,?7 and State Re- 
venue Commission.*% Three other 
boards have the same powers, but are 
comprised of some Cabinet members, 
the Governor and some other persons 
appointed by the Governor: Flor- 
ida Air and Water Pollution Control 
Commission,?® Florida Bureau of Law 
Enforcement,*® and Police Standards 
Council.41 

The 1968 Constitution renders the 
question moot, but in retrospect it a 
pears probable, although admittedly 
debatable, that had the Supreme 
Court of Florida been presented the 
argument sketched above, the 
Whitaker reasoning would have given 
way, and in all likelihood Florida 
would have no Cabinet System today. 

Before moving on it should be 
noted that there is one statutory 


“Fla. Stat. §321.02 (1955). 
**Fla. Stat. §267.031 (1967). 


**Fla. 
Fla. 
**Fla, 
**Fla. 
*"Fla. 
**Fla. 
*°Fla. 
“Fla. 
“Fla. 


Stat. §370.02 (1953). 

Stat. §23.023, §23.024 (1967). 
Stat. §318.011, §318.021 (1965). 
Stat. §375.021 (1963). 

Stat. §287.031, §287.041 (1957). 
Stat. §213.02, §213.03 (1963). 
Stat. §403.041, §403.071 (1967). 
Stat. §23.086 (1967). 

Stat. §23.062, §23.066 (1967). 


Cabinet board which is flagrantly un- 
constitutional even under the 1968 
Florida Constitution. The Bond Re- 
view Board is composed of the Gover- 
nor, Comptroller, Treasurer, the Presi- 
dent of the Senate, the Speaker of the 
House and one member of each legis- 
lative body appointed by the Presi- 
dent and Speaker respectively.*? 
Members of the legislature cannot be 
members of executive-administrative 
bodies. Any statute making legislators 
members of such a body violates the 
separation of powers provision of the 
Florida Constitution. A very recent 
West Virginia case, State ex rel. State 
Building Commission v. Bailey,*? and 
a slightly less recent Indiana case, 
Book v. State Office Building Com- 
mission,** make this point indisput- 
ably clear. However, the best analysis 
of this matter is found in the brilliant 
dissenting opinion of Justice Fatzer in 
a Kansas Supreme Court case, State 
ex rel. Anderson v. Fadely.4® Kansas 
is one of the very few states which 
does not have a separation of powers 
provision in its state constitution, and 
Fatzer masterfully argues that the 
separation of powers doctrine is inher- 
ent in American constitutional govern- 
ment and need not be expressly stated 
in a constitution to be enforced. In 
Florida there is a separation of powers 
provision in the State Constitution, 
and if a case is presented the courts 
should not hesitate in declaring the 
Bond Review Board legislation to be 
in violation of this provision and void. 


Trend Toward Strengthening Executive 
Powers 


In contrast to the absence of legal 
contests and legal writing in the area 
there has been a growing call in the 
political and civic arenas for legisla- 


“Fla. Stat. §215.56 (1963). 
43150 S.E.2d 449 (W. Va. 1966). 
44149 N.E.2d 273 (Ind. 1958). 
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tive reform of state executive depart- 
ments all across the country. Since the 
turn of the century, many movements 
have existed attempting to reorganize 
and reform state governments to eli- 
minate the sprawling and disinte- 
grated nature of most state adminis- 
trative organizations and to strengthen 
the executive power of the Gover- 
nor.*® After World War II about two- 
thirds of the states established “Little 
Hoover” commissions to study this 
problem.47 The basic principles 
which have come from these numer- 
ous movements and studies were well 
summarized by the Council of State 
Governments: 


In our democratic society an executive 
branch should be organized with two 
main objectives; first, it should perform 
with maximum effectiveness and efficiency 
the tasks laid upon it. Second, it should 
be politically responsible, in practice as 
well as theory. Neither of these objectives 
can be obtained if the executive branch 
consists of a sprawling mass of uncoordi- 
nated agencies. The executive should be 
reorganized so that it can function as a 
unit. The way to get unity is to estab- 
lish a clear administrative hierarchy head- 
ed by a popularly elected chief execu- 
tive—in this case a governor—upon whom 
the attention of the people can focus and 
from whom all administrative authority 
will flow. By making the governor re- 
sponsible for administration and giving 
him authority commensurate with his re- 
sponsibility, the twin goals of administra- 
tive effectiveness and political responsi- 
bility can be achieved.48 


The implementation of these princi- 
ples demand “strengthening the office 
of Governor, reducing the independ- 
ent agencies and administrative 
boards and commissions and grouping 


45308 P.2d 537, 180 Kan. 652 (1957). 

“Rich, The Governor as Administrative 
Head, Salient Issues of Constitutional Re- 
vision 101 (1961). 

‘Id. 103. 

“*Reorganizing State Governments 3 
(1950). 
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them into major departments, extend- 
ing the gubernatorial power of ap- 
agencies and instrumentalities of the 
heads, and strengthening executive 
controls over budgeting, accounting, 
purchasing, state property, etc.”*9 
These principles were endorsed in 
1955, by the U. S. Commission on 
Intergovernmental Relations,5° and to 
a large extent they have been followed 
in the 1947 Constitution of New Jersey 
and in the Constitutions of the new 
States of Alaska and Hawaii. Article 
V of the Model State Constitution is 
the purest example of how the basic 
rinciples can be constitutionally set 
orth.51 Under the Model only the 
Governor is elected, and he has the 
wer to appoint and remove the 
eads of all administrative depart- 
ments under which function “all ex- 
ecutive and administrative offices, 
agencies and instrumentalities of the 
state government.”52 
As pointed out above, after the 
adoption of the 1885 Constitution 
there was a gradual growth of ex of- 
ficio boards in Florida and a decrease 
in the real powers of the Governor. 
However, this did not go completely 
unnoticed and uncriticized. A Joint 
Economy and Efficiency Committee of 
the Florida Legislature of 1943 com- 
piled a report which was highly cri- 
tical of Florida’s Cabinet System. The 
preface of a 1950 publication of this 
report sets the tone: 


from 
what is generally conceded to be the best 
thinking along lines of state reorganiza- 
tion, namely: concentration of executive 
authority and responsibility, consolidation 


The original ane borrowed freel 


“The Forty-Eight States: Their Tasks as 
Policy Makers and Administrators 113-114 
(1955). 

°°*Heady, State Constitutions: The Struc- 
ture of Administration 4 (1961). 

"tNational Municipal League, Model State 
Constitution (6th 1963). 
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and functional integration of a es, CO- 
ordination of staff services, abolition of 
boards for purely administrative work 
and provision for an independent audit 
of all of the executive branch.53 


Referring to the six elective adminis- 
trative officials and the Governor the 
report made this assessment: 


Executive responsibility is here spread 
among officials who are independent of 
each other and responsible only to the 
electorate. These six elective officials 
serve as the Governor's Cabinet through 
which coordination in governmental ex- 
ecutive activity is supposed to be obtained. 
But, it may be obtained only by agree- 
ment. The Governor, charged by the Con- 
stitution as Florida’s chief executive, has 
no direct authority over the cabinet or the 
activities in the several departments head- 
ed by these Cabinet members. Only 
through his prestige, personality and party 
leadership can the Governor assume the 
responsibility vested in him by the con- 
stitution but also denied him by that same 
instrument in providing for election 
of Cabinet officials. Fortunately, the posi- 
tion of the Governor on the whole has 
been such that coordination has been the 
rule. To prevent friction from occurring, 
action is sometimes postponed or not 
taken. This “do-nothing” may be worse 
than friction. But friction, independence 
of action, and failure to act have occurred 
in the past and there is no guarantee they 
will not again develop in the future.54 


Commenting on the ex officio boards, 
the report had this to say: 


. . . such boards are inefficient administra- 
tive agencies. Students of governmental 
structures and functions are universal in 
condemning them as administrative agen- 
cies. For purely advisory purposes, for 
purposes, or for a simple 
irect function not requiring extensive ad- 
ministrative machinery, ex officio boards 
are sound and can be successfully used. 


"*Public Administration Clearing Service 
of Univ. of Fla., Florida’s State Governmen- 
tal Structure—Report of the Special Joint 
Economy and Efficiency Committee of the 
Florida Legislature of 1943—Part I—The 
Reorganization of Florida’s Government vii- 
viii ( 

"Id. 5. 


But to entrust to ex officio boards some 
of the most significant and extensive of 
administrative activities of the State of 
Florida is both unwise and unsound. The 
lack of direct authority, the possibility of 
(and fact of) internal dissension, and the 
excessive demands made upon the time of 
the officials who comprise the boards all 
tend to make them poor administrative 
agents. 

Florida entrusts much important busi- 
ness to ex officio boards. In so doing, it 
<< heavy and almost immeasurable 

mands upon the few which it charges 
to make up most of the boards,.55 

In spite of this, the people generally be- 
lieved the Governor to be the chief execu- 
tive in fact as well as in name. It was 
taken for granted that he was responsible 
for the efficient and economical adminis- 
tration of the state’s affairs.56 

If government is to be responsive to 
popular will and thus controllable in the 
democratic sense, it must be capable of 
being understood by its citizens and must 
not impose undue tax burdens engendered 
by its size and complexity.57 


This report has collected dust in 
Florida libraries for 25 years. If the 
new constitution is any indication, it 
will collect a great deal more dust and 
a few cobwebs to boot. 


New Constitution Strengthens Cabinet 

The framers of the 1968 Florida 
constitution recognized a few of the 
principles outlined in the report in 
providing for the combining of numer- 
ous executive boards and agencies in- 
to a maximum of 25 departments,5® 
but rather than strengthening the of- 
fice of Governor as universally ad- 
vocated by all students of govern- 
ment, this constitution further weak- 
ens the Governor's powers and con- 
stitutionally cements a hitherto vir- 
tually uncontested, but none-the-less 
unconstitutional plural executive. The 
new constitution not only retains the 
same six elective Cabinet officials as 


**Id, 192. 
**Id, 1-2. 
"Id. 54. 
"*Fla. Const. art. 1V, §6. 
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in the old constitution, but actually 
strengthens their powers by providing 
a specific constitutional source for 
statutes creating ex officio boards with 
the right to appoint officers, hire em- 
ployees, fix salaries, etc. By contrast 
to the 1885 Constitution, the Florida 
Constitution of 1968 nowhere refers 
to the Cabinet members merely as 
“administrative officers,” expands the 
legislative empowering clause from 
“. .. perform such other duties as may 
be prescribed by law,” to “. . . exercise 
such powers and perform such duties 
as may be prescribed by law,”5® and 
specifically authorizes laws placing 
executive departments under the 
supervision of the Governor and the 
Cabinet or even a single Cabinet 
member.®° Under the Constitution of 
1885, the six Cabinet members were 
“administrative officers” given “duties” 
to “assist” the governor; under the 
Constitution of 1968, the Cabinet 
members are “executive officers” who 
may exercise “powers” as well as 
“duties.” 

Despite the ominous 
nalled by the wording of the new con- 
stitution, the Cabinet System has not 
escaped completely unscathed in re- 
cent years. In November 1967, while 
addressing the Florida Council of 
100, the chairman of the Florida Con- 


°*Fla. Const. art. IV, §4. 
*°Fla. Const. art. IV, §6. 
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stitutional Revision Commission and 
distinguished member of The Florida 
Bar, Chesterfield H. Smith, called for 
the elimination of the elective Cabinet 
and the initiation of a Cabinet ap- 
pointed by the Governor.*! Smith was 
quoted as saying, “Now we have seven 
little dwarfs running in seven direc- 
tions.”62 His attack drew a standing 
ovation from the Council.6* Unfor- 
tunately, Smith’s criticism of the Sys- 
tem has been a cry in the wilderness. 


Plural Executive Poor Substitute 
for Strong Governor 


Other states have elective adminis- 
trative officers similar to Florida’s 
Cabinet officers, but no other state 
vests executive powers in these officers 
in any fashion remotely resemblin 
the Florida Cabinet System of ex of- 
ficio boards. The reason for this is 
simple: the plural executive is a poor 
substitute for a strong Governor in 
carrying out the executive affairs of 
the state. The vociferous protests of 
those entrenched within the System 
should no longer be permitted to hide 
the weakness of the System and pre- 
vent long needed reforms. Nor should 
the personality and politics of any one 
Governor be allowed to influence the 
obvious need for a delegation of au- 


"The Tampa Tribune, Nov. 18, 1967, 
1, col. 1. 

"*Tbid. 

“Ibid. 


STATE OF FLORIDA 
LICENSED 


GROMAX INVESTIGATIVE SERVICES, INC. 
SUITE 720, TALLAHASSEE BANK BUILDING 


TALLAHASSEE, FLORIDA 32301 
TELEPHONE (904) 222-1819 


— PROFESSIONAL — 


_ Private Investigations @ Corporate Inquiries @ Confidential Reports 
—_— Patrolman, Guard or Watchman Service — 


Sophisticated Equipment 


* 
x 
: 
= 
=> ay 
> 
+444 
* 
OR BAR 
VOL. 43, NO. 3 MARCH, 1969 167 


thority to the Office of Governor. The 
legislative and judicial departments, 
along with the voters, will provide the 
necessary checks and balances on any 
Governor. To continue and expand 
the Florida Cabinet System will not 
add to the checks and balances on the 
Governor—it will render him totally 
impotent. 

It is too late to attack the constitu- 
tionality of the System in the courts, 
but it is not too late for the members 
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of The Florida Bar to speak out for 
an end to the System. 

The ultimate goal should be to 
amend the 1968 Constitution so as to 
eliminate the election of Cabinet 
members altogether and allow the 
Governor to appoint his own adminis- 
trative officers, who will act in har- 
mony to develop the programs of the 
Governor which were endorsed by the 
voters who elected him. However, it 
would be folly to believe that such 
an amendment to the constitution will 
be adopted in the immediate future; 
there must first be much public debate 
before the logic of the amendment 
carries. 

Hence, the immediate goal should 
be to persuade legislators to enact 
legislation reducing the powers of the 
Cabinet members, rather than increas- 
ing them. The reorganization of the 
executive branch, which must be done 
this year in compliance with the new 
constitution’s 25 department ceiling, 
presents the legislature with the per- 
fect opportunity to take such action. 
The departments created by the legis- 
lature in its reorganization of the ex- 
ecutive should be placed under the 
direct control of the Governor alone. 

With a little effort on the part of 
those concerned the Florida Cabinet 
System can be retired to its — 
— place in the museum of his- 
torical mistakes. 
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President Thomas B. Slade III of 
Jacksonville presided at the Young 
Lawyers Section Board of Governors 
meeting held in The Florida Bar 
Center in Tallahassee on February 
14, 1969. 

Action taken at the meeting in- 
cluded appointment of a sub-commit- 
tee of the High School Trial Program 
Committee to study the prospects of 
establishing a high school program on 
drug abuse. 

Prior to the meeting of the Board, 
the Law School Liaison Committee 
presented an information program to 
law students at Florida State Uni- 


versity concerning the various = 
of law practice that the new law 
graduate can expect to encounter in 
Florida. 

While the men were meeting, their 
wives were given a tour of the Bar 
Center, the Supreme Court Building, 
the Governor's office and the Gover- 
nor’s Mansion. 

This was the third gathering of the 
Board since the fiscal year commenced 
July 1, 1968. A fourth meeting will be 
scheduled in April at Daytona Beach 
and a final session will convene during 
the annual Bar convention in late 
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Bequests to Charities 
I refer to the request of John R. Day and 
our comment thereto which appears on the 
ft hand column of page 85 of The Florida 
Bar Journal of February, 1969. 

Mr. Day’s request was that The Florida 
Bar obtain the exact legal names of charit- 
able organizations such as American Cancer 
Society, ete. 

For that purpose I am using the Cumn- 
lative List, revised to December 31, 1966, 
together with the Supplements thereto, en- 
titled Organizations Described in Section 1 
70(c) of the Internal Revenue Code of 
1954, U. S. Treasury Department, Internal 
Revenue Service, Publication No. 78. 

The main volume consists of 503 pages, 
each page having three columns of about 
65 charities listed. In addition thereto there 
are numerous supplements to publication 
#78 having approximately 50 pages each. 

As I understand it, this would make some- 
thing like 125,000 correctly designated 
charities which have been approved by the 
Internal Revenue Service. 

Harry L, THOMPSON 
Clearwater 


I noted the letter from John R. Day in the 
February issue of the Journal, and the 
editor's note following. Mr. Day's problem 
is a common one, and I am pleased to 
assist in the compilation of the list by 
advising you that bequests may be made to 
“The National Foundation-March of Dimes.” 
This, of course, is the organization founded 
by Franklin D. Roosevelt which was former- 
ly engaged in combating infantile paralysis 
and since it has nak a complete victory 
in that fight, has now, for the t ten 
years, directed its efforts to the far more 
serious problem of birth defects. 

The address of the National Headquarters 
of The National Foundation is 800 Second 
Avenue, New York, New York, 10017. if 
a testator or other charitable donor desires 
the money to be used in the local com- 
munity, it must be — that the gift 
or bequest is made to the “ 

Chapter, The National Foundation-March of 


Dimes.” Otherwise, the proceeds will go to 
the national office for use in national pro- 
grams. 
Freperick R. Scuer, Chairman 
Dade County Chapter 
The National Foundation. 
March of Dimes 


Editor’s Note: Additional letters in re- 
sponse to Mr. Day’s request were received 
from William M. MacKenzie, Clearwater, 
and Russell McCaughan, Fort Lauderdale. 
They suggested the directory of charitable 
organizations published by the U. S. Gov- 
ernment Printing Office, which can be or- 
dered from the Superintendent of Docu- 
ments, Washington, D. C., for $3.50. It is 
designated as “The Cumulative List—Organ- 
izations Described in Section 170 (c) of the 
Internal Revenue Code of 1954, Publication 
#78 (Revised 12-66).” 


Placement Service 


A Lawyer Placement Service is 
available at the headquarters of- 
fice of The Florida Bar in Talla- 
hassee to aid members of the Bar 
in locating a position and to as- 
sist firms or individuals in ob- 
taining employees. Resumes are 
on file now and can be promptly 
forwarded to prospective employ- 
ers upon request. There is no 
charge for this service. Write 
Lawyer Placement Service, The 
Florida Bar, Tallahassee, Florida 
32304. 
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NEWS OF THE LEGAL PROFESSION 


Miami Publishes 
Inter-American 


Law Journal 


A new law journal—“Lawyer 
f the Americas”—has been pub- 
lished by the University of Mi- 
ami School of Law. 

A publication of The Institute 
or Inter-American Legal 
Studies of the school, it is co- 
sponsored by the Inter-Ameri- 
can Bar Association, and will be 
published three times a year. 
Editor is Rafael Benitez, assist- 
ant dean of the UM Law 
School. 

Designed for lawyers and 
government officials in the field 
of inter-American affairs, the 
ae laces emphasis on time- 
y articles in the field of inter- 
American law, as well as a series 
of reports on aviation, the 
oceans, taxation and legal edu- 
cation. 

In his message from the edi- 
tor in February's Volume 1, No. 
1, Benitez writes, “Basically, our 
aim is to provide a clearing 
house for the exchange of legal 
information in the Western 
hemisphere in order to improve 
disseminate 
mowledge, and recognize 
fessional achievement. The 
name ‘Lawyer of the Americas’ 
captures essence of our 
objective.” 


Plans Set for Law Day May 1 


On May 1 local bar associations in Florida will 
observe Law Day 1969 with speeches, billboard an- 
nouncements, radio programs, proclamations, newspaper 
advertising, and public programs aimed at the Law Day 


theme. 

This year’s theme is “Justice 
and equality depend upon law 
—and you.” 

Law Day is sponsored in 
Florida by the Bar's American 
Citizenship Committee. Chair- 
man of the committee is Charles 
M. Roberts of Fort Myers. In 
charge of coordinating the state- 
wide Law Day observance is 
committee vice-chairman John 
E. Norris of Lake City. 

This is the 12th year that 

The Florida Bar has cooperated 
with the American Bar Associa- 
tion in promoting the observ- 
ance. 
Law Day is not a Lawyer’s 
Day but is an occasion for em- 
phasizing the significant place 
of law in American life. Nor- 
mally local bar associations gear 
their Law Day efforts for the 
two weeks prior to May 1. The 
Florida Bar recently sent to all 
local bar presidents a package 
of materials for conducting Law 
Day programs. 

The Florida Bar annually 
gives an award of merit to the 


local bar association which 
sponsors the most effective Law 
Day program. First-place win- 
ner in the competition last year 
was the Bar Association of 
Tampa and Hillsborough Coun- 
ty. Honorable mention awards 
went to the Volusia County Bar 
and the Palm Beach County 
Bar. In 1967 the first-place 
Law Day award winner was the 
Orange County Bar, with hon- 
orable mention citations going 
to the Collier County Bar 

the Tampa-Hillsborough Bar. 


Law Day USA 


Law Students Serve As 
Public Defender Interns 


Twenty-four University of 
Florida senior law students were 
officially sworn in February 6 
as public defender interns and 
legal aid assistants. 
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The students are enrolled in 
the legal aid and defender clinic 
at the University’s College of 
Law. The clinic attempts to 
bridge the gap between the law 
student’s academic program and 
the actual practice of law. 

It also provides a substantial- 
ly increased measure of legal 
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representation to impoverished 
residents of the area, according 
to James R. Pierce, assistant 
protessor of law and director of 
the clinic. 

The students will assist Pub- 
lic Defender R. A. Green, Jr., of 
the Eighth Circuit in the de- 
fense of insolvent persons. 
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ABA House Endorses Present System of Litigating Auto Accidents 
Continues Study of Specialization, Group Legal Services 


The House of Delegates of the American Bar Association at its midyear meeti 
in Chicago in late January endorsed the retention of the “fault system” of providiny 
reparations for victims of automobile accidents. 


Bypassing recommendations 
that it postpone taking a stand 
on that issue until the ABA an- 
nual meeting in Dallas next 
August, the House approved 

by a special commit- 
tee to retain the present system 
of reparations as “the basic legal 
structure for dealing with such 


cases. 

While the House refused to 
delay expressing its stand for 
retaining the fault system, it did 
vote to defer until the annual 
meeting some 28 other recom- 
mendations in the special com- 
mittee’s report. 

These included the proposed 
substituting of a doctrine of 
comparative negligence for the 
present contributory negligence 
doctrine now followed in most 
states. It also included a pro- 
posal for compulsory liability 
insurance by state law through- 
out the country. Others would 
increase the number of trial 
judges to cope with clogged 
dockets in large urban centers 
and intensified efforts to settle 
more claims by out of court 
settlements. 

The recommendations were 
presented to the House by the 
ABA Special Committee on 
Automobile Accident Repara- 
tions following a year-long 
study. 

The House of Delegates ap- 
proved a report which said “the 
ever-increasing pattern of spe- 
cialization in the practice of 
law, coupled with the lack of 
experience of the legal profes- 
sion in regulating” specialization 
made it appropriate for states 
to experiment in this area. 

The committee report said 
the ABA “should not promul- 
gate a national plan to regu!ate 
voluntary specialization at this 
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time.” But the Special Commit- 
tee on Specialization was given 
continuing general jurisdiction 
in the field for the association 
to collect data, make surveys, 
conduct studies and generally 
assist state bar associations upon 
request in developing their re- 
spective programs relating to 
specialization in law practice. 

Recommendations to have the 
ABA adopt a policy statement 
favoring group legal services 
were referred back to committee 
for further study in the face of 
opposition in the ABA House of 
Delegates and in light of new 
ethical standards which are be- 
ing proposed for the legal pro- 
fession. 

On a motion proposed by the 
Association’s Board of Gover- 
nors, the House voted to return 
the recommendations to the 
Special Committee on Availabil- 
ity of Legal Services for further 
consideration. 

The committee was directed 
to consult with the Committee 
on Evaluation of Ethical Stand- 
ards and report back at the As- 
socation’s annual meeting in 
Dallas next August. The ethics 
committee has issued a prelimi- 
nary draft report of the new 
Code of Professional Responsi- 
bility which included references 
to group legal services arrange- 
ments. 

Group arrangements include 
the rendering of legal services 
by a lawyer to a group identi- 
fiable in terms of some substan- 
tial common interest. The 
committee, headed by F. Wil- 
liam McCalpin of St. Louis, had 
asked the House to approve 
such plans with adequate safe- 
guards to protect the integrity 
of the lawyer and the interests 
of the public. 


In other action the Hou 
endorsed proposals to increall 
the salaries of federal judge 
which were contained in tl 
President’s budget messag 
These include raising the sala 
of the U.S. Chief Justice fro 
$40,000 to $62,500 and tho 
of associate justices of the Sq 
preme Court from $39,000 
$60,000. The chairman of tl 
Association’s Standing Commi 
tee on Judicial Selection, Tet 
ure and Compensation was at 
thorized to appear before Cos 
gressional committees to suppo 
the increase. 


Short Course Set 
On Problems Of 
Local Government 


A short course on local go’ 
ernment problems, sponsore 
by the Center for Municip 
Legal Studies, a division of TI 
Southwestern Legal Foundatio 
will be held April 28-May 
1969 at the Southwestern Le 
Center at Southern Methodi 
University. 

The 5-day noncredit cour: 
will explore the problems rela 
ing to the legal and administr: 
tive aspects of government to 
liability and immunity, munic 
pal contract procedures an 
practices, and financing arrange 
ments. Emphasis will be upc 
the practical and legal implic: 
tions of recent developments i 
these fields, and to solutions 
recurring problems of concer 
to both municipal attorneys an 
administrative officers. 

Copies of the program ma 
be obtained by writing the Res 
istrar, The Southwestern Leg: 
Foundation, 3315 Daniels, Da 
las, Texas. 
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Entry Rules For 
Law Day Speech 
Award Announced 


Entry rules and deadlines for 

he second annual $500 Law 

may USA Speech Award were 

nnounced today by the Ameri- 
ran Bar Association. 

The awards program has 
been made possible through a 
»ermanently endowed memorial 
und established by Edward R. 
‘inch, Jr., a New York lawyer, 
n memory of his father, the late 
udge Edward R. Finch of the 
Yew York Court of Appeals. 

The objectives of the Judge 
Finch Law Day Speech Award 
hre to foster a deeper apprecia- 
ion and understanding of the 
lace of law in American life 
and to accord national recogni- 
ion each year to the address 
*hosen, among those entered, as 
he most outstanding in content 
and effectiveness in furthering 


ervance in the United States, 
wr similar event held abroad on 
vehalf of American servicemen 
tationed overseas. 

Addresses submitted in this 
rear’s competition should be 


und You!”—or to any of the 
tated objectives of the observ- 
ance. 

Entries must be submitted to 
he American Bar Association 
not later than June 15, 1969. 
speech texts entered cannot ex- 
‘eed 4,000 words. They should 


Speech ‘Award,” the title of the 
address, the name and address 


of the 


n delivering the talk, 
and 


e occasion at which it 


Traffic Court Conference 
April 9-12 in Orlando 


The 14th Annual Traffic Court Conference will be 
held April 9-12 at the Statler Hilton Inn, Orlando. 
The Office of Continuing Education, Florida State 


The winner of the 1968 com- 
petition was Judge Richard H. 
Cooper of the Ninth Judicial 
Circuit Court in Orlando, for 
his Law Day address entitled, 
“The View From Here.” 


World Conference 
Set For Bangkok 


The Bangkok World Confer- 
ence on World Peace Through 
Law and the World Assembly 
of Judges will be held Septem- 
ber 7-12, 1969, at Bangkok, 
Thailand. 

The bi-annual meeting will 
take place at the Headquarters 
of the United Nations Economic 
Commission for Asia and the 
Far East and will bring together 
at the fourth world conference 
on World Peace Through Law 
legal experts and high court 
judges from more than 100 na- 
tions to update the Global Work 
Program being undertaken vol- 
untarily by members of the legal 
profession in 128 countries. 


The second World Assembly 
of Judges will take place con- 
currently with high court judges 
from throughout the world dis- 
cussing Judicial Administration 
and Organization, Transnational 
Judicial Procedure and_ the 
Training and Selection of the 
Judiciary. A World Exhibit on 
Law and Economic Develop- 
ment will be a special feature 
of the conference. 

Information on_ registration, 
hotel accommodations and trav- 
el arrangements can be obtained 
from Bangkok World Confer- 
ence Coordination Center, 400 
Hill Building, Washington, D. 
C. 20006 USA. 


University, in cooperation with 
the Florida Municipal Judges’ 
Association and the Traffic 
Courts and Safety Committee 
of The Florida Bar, is conduct- 
ing the conference. 

Invited to attend are judges, 
prosecutors, justices of the 
peace, court clerks, enforcement 
officers, mayors, city managers, 
lawyers and others interested 
in improving the handling of 
traffic court cases. 

A registration fee of $25 
should made payable to 
Florida State University and 
mailed to Office of Continuing 
Education, Florida State Uni- 
versity, 118 North Woodward, 
Tallahassee 32306. Room re- 
servations should be made di- 
rectly with the Inn and should 
state their connection with the 
conference. 

Model rules of practice and 

rocedure in traffic courts will 
presented on Saturday, April 
12, by Joseph S. Clark, chair- 
man of The Florida Bar Com- 
mittee. 

Discussion of medical aspects 
while driving under the influ- 
ence of alcohol and impairment 
in driving ability due to drug 
use will fill the morning of April 
11. Traffic court standards, 
safety standards, business man- 
— of the traffic court, and 
administration of related agen- 
cies will also iscussed. 
Judge John A. Rhoades, Jr., 
President of the Florida Munici- 
pal Association, will 
preside. 


Justice James C. Adkins, Jr., 
of the Supreme Court of Flor- 
ida will be principal speaker for 
the conference banquet. His 
topic will be “The Traffic 
Court, the First Step in Justice.” 
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| hog 
he purposes of Law Day USA. 
The 1969 awards program is 
pen to any layman or lawyer 
addresses a Law Day ob- 
| 
Seexeyed to the 1969 Law Day 
theme — “Justice and 
Depend Upon Law— 
| 
Se submitted in triplicate, type- | = 
ritten, double-spaced on one 
of plain white paper. Each 
shall include a title page 
bearing the words: “Judge Ed- 
| 4 
was delivered. | 
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LEGISLATIVE PROPOSALS 
OF THE FLORIDA BAR 


A Pre-session Review 


EGISLATION proposed by commit- 

tees and sections of The Florida 
Bar has been considered at November 
and January meetings of the Board 
of Governors and more will be con- 
sidered at the March 27-29 meeting 
in Palm Beach. 

Each proposed bill is the work 
product of a committee or section and 
is based on cumulative research and 
professional experience of its members. 

The legislative a of the Board 
of Governors is that “. . . The Florida 
Bar, after careful sereening by its 
Legislation Committee and the Board 
of Governors, may sponsor or endorse 
only legislation which is important to 
the legal profession or the administra- 
tion of justice. 

“The word ‘sponsor’ as used herein 
means that e Florida Bar will 
actively support before the legislature 
and use its best efforts to effect ac- 
ceptance and passage by the legis- 
_. of proposed legislation which 

Board of Governors agrees to 

“The word ‘endorse’ as used herein 
means that The Florida Bar agrees 
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with the objectives and purpose of the 
endorsed legislation but means also 
that The Florida Bar will not actively 
work for the passage of endorsed 
legislation. . . 

At its January meeting, the Board 
discussed possible procedures for proc- 
essing bills it had approved. It re- 
solved that The Florida Bar endorse 
certain bills with the understanding 
that the respective standing commit- 
tees and sections of the Bar offering 
the legislation, and working with the 
Legislation Committee, assume the 
responsibility of securing the bill's 
introduction and attending any legis- 
lative committee meetings pertaining 
to the bill. 

A summary of each of the bills 
presented to the Board, regardless of 
Board action, is given here. The table 
provides a quick reference to title 
and content of the bill, who proposed 
it, and the Board’s action. Also in- 
cluded are summaries of bills not yet 
considered, but which will be on the 
Board's agenda for its March meeting. 


142 Fla. B. J. 845 (Sept. 1968) 
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Table of Proposed Bills 


PROPOSED LEGISLATION 


Administrative Law Committee 
Bill #¢1—relating to the Administrative 
Procedure Act, Part II 


Article V of the Florida Constitution— 
Judicial Article 


Commercial Code Subcommittee of Corpora- 
tion, Banking and Business Law Committee 
Bill #¢1—telating to the Florida Uniform 
Commercial Code and Bulk Transfers 


Commercial Code Subcommittee of Corpora- 
tion, Banking and Business Law Committee 
Bill £2—relating to The Florida 
Commercial Code 


Eminent Domain Committee 
Bill #¢1—providing for damages to an 
established business 


Eminent Domain Committee 
Bill #£2—providing for separate statement 
in the verdict of certain damages 


Eminent Domain Committee 

Bill £3—providing for the procedure for 
filing of written defenses, the entry of 
defaults, and the setting aside of 
defaults. 


Eminent Domain Committee 

Bill 4—providing that the court shall 
fix the time at which the defendants 
shall surrender possession to the petitioner 


Eminent Domain Committee 

Bill #¢5—providing for the time at which 
and the manner in which the issue of 
compensation shall be submitted to 

© jury of twelve persons 


Eminent Domain Committee 

Bill #6—providing for the time for 
hearing on the declaration of taking and 
correcting misrecital of previous section 


Family Law Committee Bill relating to 
actions for divorce and alimony 
or support for minor children 


Family Law Committee Bill relating to 
grounds for divorce 


Florida Public Employment Law 
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PROPOSED BY 
Administrative Law Committee 


Florida Constitution Committee 
Commercial Code Subcommittee of Corpora- 


tion, Banking and Business Law Committee 


Commercial Code Subcommittee of Corpora- 
tion, Banking and Business Law Committee 


Eminent Domain Committee 


Eminent Domain Committee 


Family Law Committee 


Family Law Committee 


Labor Relations Law Committee 
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BOARD ACTION 
Endorsed 


All Motions Failed, to be Reconsidered 
at March Board meeting 


Endorsed 


To be reported on at March Board 
mesting 


To. be reported on at March Board 
meeting 


Not Approved 


Eminent Domain Committee Endorsed 
Endorsed 
Eminent Domain Committ Endorsed 
‘ommittee 

: Eminent Domain Committee Endorsed tS 
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Table of Proposed Bills 
(cont'd) 


PROPOSED LEGISLATION PROPOSED BY 


Legal Aid and Indigent Defendants Legal Aid and Indigent Defendants 
Committee Bill #¢1—relating to court Committee 

costs and the right to proceed 

in forma pauperis 


Legal Aid and Indigent Defendants Legal Aid and Indigent Defendants 
Committee Bill 2—repealing Section Committee 
821.31, Florida Statutes 


Legal Aid and Indigent Defendants Legal Aid and Indigent Defendants Referred to Criminal Division of Trial 
Committee Bill #3—relsting to Committee Lawyers Section for study—report due 
sentences in criminal proceedings back 


Real Property, Probate and Trust Law Real Property, Probate and Endorsed 
Section Bill 1——tevising the Trust Low Section 
probate and guardianship laws 


Real Property, Probate and Trust Low 
Section Bill ##2—telating to 
administration of small estates 


Real Property, Probate and Trust Low Real Property, Probate and Approved with understanding that Flor- 
Section Bill #¢3—relating 11 Trust Law Section ida Bankers Association would intro- 
uniform principal and income law duce 


Real Property, Probate and Trust Low Real Property, Probate and Endorsed 
Section Bill #4—relating to Trust Law Section 
Florida Probate Law 


Real Property, Probate and Trust Law Real Property, Probate and 
Section Bill #¢5—relating to probate Trust Law Section 


Real Property, Probate and 
Trust Low Section 


Real Property, Probate and Trust Law Real Property, Probate and Endorsed 
Section Bill ##6—relating to probate Trust Law Section 

Real Property, Probate and Trust Law Real Property, Probate and Endorsed 
Section Bill ##7—relating to guardianship Trust Law Section 

Tax Section Bill #¢1—amending Tax Section Endorsed 
Chapter 731, Florida Statutes 

Tax Section Bill #¢2—amending Tax Section Endorsed 
Chapter 736, Florida Statutes 

Uniform State Laws Committee Bill ##1— Uniform State Laws Committee Endorsed 
relating to gifts to minors 

Uniform State Lows Committee Bill #2— Uniform State Laws Committee Neither Sponsored nor Endorsed 


relating to the gift of all or part of a hu- 
man body after death for specific purposes 


Workmen's Compensation Law Committee | Workmen's Compensation Law Committee = Re-referred to Committee—to be pre- 
Bill 4£1—creating a commission to serve sented again at March Board meeting 
@s @ compensation appellate court 
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Summaries 


ADMINISTRATIVE LAW COMMITTEE BILL +1 
Endorsed 


This bill amends Section 120.26, Florida Statutes, relating to the Adminis- 
trative Procedure Act, Part II. It changes the existing section to permit the 
filing of exceptions only to the hearing examiner or hearing officer’s report 
which is analogous to the filing of exceptions to a special master’s report. The 
proposed act also adds a new subsection to be designated 120.26 (5) authoriz- 
ing the parties to file a petition for rehearing to the final order of the agency, 
which petition would act as a stay until disposed of by the agency, except in 
cases where a stay would constitute an immediate threat to the health, welfare 
or safety of the public. 

Subsections (5), (6) and (7) of the present statute are to be redesignated 
(6), (7) and (8) if the bill is passed, and the statute is to take effect July 1, 
1969. 


ARTICLE V OF THE FLORIDA CONSTITUTION 
To Be Reconsidered at March Meeting of the Board 


The proposed judicial article of the Florida Constitution Revision Com. 
mission is the basis for The Florida Bar's Florida Constitution Committee’s 
recommendation. It covers the areas of judicial administration, jurisdiction, 
selection, tenure and compensation. It provides for the merit selection of 
judges, nonpartisan judicial elections, administrative and jurisdictional reform 
and the abolishment of local supplementation. 

The article will be reconsidered at the March meeting of the Board of 
Governors. At its January meeting, the Board heard representatives of the 
tiers of courts state their positions in regard to the article as drafted by the 
Florida Constitution Revision Commission. The Florida Bar's Constitution 
Committee reported that it had resolved to await action to be taken at the 
Circuit Judges Conference during February before the committee made a 
proposal. The committee’s proposal will be presented at the March meeting 
of the Board. 


COMMERCIAL CODE SUBCOMMITTEE BILL +1 
Endorsed 


Relating to the Florida Uniform Commercial Code and Bulk Transfers, 
this proposal amends two sections of the Florida Statutes. 


VOL. 43, NO. 3 ¢ MARCH, 1969 


x 

: 

177 


Paragraph (c) of Subsection (1) of Section 676.6-104 presently requires 
the transferee to preserve the list of creditors and schedule of property trans- 
ferred or to file it, but does not say where it is to be filed. The proposed bill 
amends the Code to permit recording of the list and schedule in the office of 
the clerk of the circuit court. 

In the case of bulk transfers, Subsection (3) of Section 676.6-107 would 
provide for notice to creditors in counties exceeding 200,000 be both mailed 
or delivered to creditors and published. The act would be effective July 1, 
1969. 


COMMERCIAL CODE SUBCOMMITTEE BILL #2 
Tabled 

There are three sections of the Florida Statutes that this proposal would 
affect—all amending the Florida Uniform Commercial Code. 

The present Section 672.2-702 codifies and defines the right of a seller of 
goods to reclaim them from an insolvent buyer, but it makes this right subject 
to the rights of “intervening lien creditors.” This bill amends the statute by 
eliminating in Subsection (3) the words “lien creditor” thus making the seller's 
right of rescission superior to the lien creditor's. 

In Section 673.3-501 (3), which deals with the question of when protest 
of a negotiable instrument is necessary, it is specified that protest of dishonor 
is required when a draft is drawn or payable in dependencies and possessions 
of the United States. The proposed amendment eliminates the need in these 
places as well as in Puerto Rico. 

The proposed act also affects Section 677.7-209 (3), dealing with ware- 
housemen’s liens. It permits storage of household goods in sole reliance on the 
goods themselves by adding that a warehousemen’s lien upon household goods 
is effective against all persons. 


EMINENT DOMAIN BILL #1 
Endorsed 


As a proposed amendment to Subsection 3 of Section 73.071, Florida 
Statutes, the purpose of this bill is to more clearly delineate the items of 
damage to which a business owner involved in eminent domain proceedings 
is entitled so that there is no confusion as to what is meant by “severance 
damage” as opposed to “business damage.” It also eliminates the arbitrary 
designation in the existing Section 73.071 (3)(b) wherein it is necessary that 
the business be in existence more than five years in order to qualify for 
business damage. The proposed bill allows an owner to recover business 
damage where the entire land is taken, in contrast to the existing situation 
where business damages are allowed only where a portion of the property 
is taken. This latter provision will overcome the problems encountered in the 
case of State Road Department v. Bramlett (S. Ct. Fla. 1966), 189 So. 2d 481. 

The bill is to take effect October 1, 1969, if passed, and shall apply to all 
eminent domain proceedings instituted after that date. 
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EMINENT DOMAIN BILL #2 
Endorsed 


This proposal amends Section 73.081 of the Florida Statutes by providing 
that in eminent domain proceedings the verdict shall state severance damages, 
business damages, moving costs or other special damages separately, from 
the amounts of other damages. Therefore, if the bill is enacted, when a 
lessor and lessee are involved and when one of the two parties is entitled to 
special damages, the court, upon the subsequent hearing on apportionment, 
will be able to accurately determine who is entitled to said special damages. 
The proposed amendment also reduces the capital gains tax by delineating the 
award as to the portion taken and severance damage since the Internal 
Revenue Code provides that awards for the taking of property are taxed as 
a sale and unless severance damages are separately stated, all of the money is 
treated as an award for the land taken. 

If the bill is passed, the act is to become effective October 1, 1969, and 
shall apply to all eminent domain proceedings instituted after that date. 


EMINENT DOMAIN BILL #3 
Endorsed 


Relating to eminent domain proceedings, this bill amends Section 73.051, 
Florida Statutes, providing for the procedure for the filing of written defenses, 


the entry of defaults and the setting aside of defaults. It retains the language 
used prior to 1955 and still permits the condemning authority to have the 
case put at issue at an early date. The proposal also provides for the law to 
take effect on October 1, 1969, and to apply to all eminent domain proceedings 
instituted after that date. 


EMINENT DOMAIN BILL +4 
Endorsed 


This proposed act provides that the court shall fix the time at which the 
defendants shall surrender possession of property to the petitioner in eminent 
domain proceedings. It amends Florida Statutes Section 73.111 which now 
requires that the defendant surrender possession automatically at the same 
instant that the award of the final judgment is paid into the registry of the 
court for his use. The first time the owner has any funds to assist him in 
relocation is upon payment of the final judgment—up to which time he can 
never be sure that his property will actually be acquired. These circum- 
stances under the present statute can be a hardship to the owner. This pro- 
posed amendment allows the court to set the time for surrender of possession. 
The time could be fixed and placed in the final judgment or it could be done 
by ancillary order before or upon deposit in payment of the final judgment. 
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EMINENT DOMAIN BILL #5 
Endorsed 

As an amendment to Subsection (1) of Section 73.071, Florida Statutes, 
this bill provides for the time at which and manner in which the issue of 
compensation in eminent domain proceedings shall be submitted to a jury 
of 12 persons. 

The present statute reads that when the action is at issue, a jury will be 
empaneled “at once.” The words “at once” are eliminated from the statute 
by this amendment and the instructions that the jury shall be empaneled as 
soon as practical, considering the circumstances, are added. 


EMINENT DOMAIN BILL #6 
Endorsed 


Subsection (3) of Section 74.041 of the Florida Statutes, relating to 
eminent domain proceedings, permits a hearing on the declaration of taking 
and the entry of an order of taking before the defendant is required to answer 
or respond to the petition. This is because only 20 days notice is required for 
the hearing on declaration of taking, whereas Section 73.031 requires notice 
to answer or respond to the petition of not less than 28 nor more than 60 days. 

The proposed amendment increases the time allowed for the hearing on 
the declaration of taking by only nine days over the present timing and also 
changes a misrecital of Section 73.03 to correctly read “Section 73.031.” 


FAMILY LAW COMMITTEE BILL 
To Be Reported on at March Board Meeting 

This bill relates to actions for divorce and alimony or support for minor 

children. It amends Section 61.041 of the Florida Statutes by adding as a 

ground for divorce the voluntary separation and living apart continuously for 

three or more years. 


FAMILY LAW COMMITTEE BILL 
To Be Reported on at March Board Meeting 

The proposed act relates to grounds for divorce and amends Section 
61.041, Florida Statutes, to include additional grounds for divorce and 
eliminate others. Grounds added include that the parties have voluntarily 
lived separate and apart continuously for three or more years, that the defend- 
ant has been continuously and incurably insane for three or more years as 
established by competent medical testimony, and that the defendant has been 
convicted of a felony and sentenced to imprisonment for ten or more years, 
which sentence has not been suspended or commuted to less than ten years. 

Those grounds to be eliminated by the bill include that the parties are 
within the degrees prohibited by law, habitual indulgence by the defendant in 
violent and ungovernable temper, and that either party had a husband or 
wife living at the time of the marriage sought to be annulled. 
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FLORIDA PUBLIC EMPLOYMENT ACT 
Not Approved 

According to the Labor Relations Law Committee, this proposed Florida 
Public Employment Law recognizes the fundamental law in Florida and 
carries out the order against public employee strikes, at the same time giving 
these employees a voice in their working arrangements and an outlet for their 
grievances. The proposed law would prohibit strikes by public employees, 
the picketing of places of public employment by public employees and 
employee organizations; gives the right of employee organizations to negotiate 
collectively; creates a public employment relations board; provides pro- 
cedures for determination of representation status of local employees; and 
provides for review, injunctive relief and negotiations. 

The purpose of the act and the public policy of the state, as set out in the 
proposed statute, is to promote harmonious and cooperative relationships 
between government and its employees and to protect the public by assuring 
that the functions of government will not be interrupted. 


LEGAL AID AND INDIGENT DEFENDANTS COMMITTEE BILL +1 
Endorsed 


This proposed bill relates to court costs and the right to proceed in 
forma pauperis. It amends Section 57.081 of the Florida Statutes by providing 
for the right to proceed in forma pauperis in any county of Florida, thus 
allowing an insolvent person to obtain service of process in any county. The 


amendment. provides the services of court reporters for persons proceeding 
in forma pauperis. 

The proposal also clarifies that forma pauperis proceedings may be had in 
probate and guardianship proceedings and provides that the act shall take 
effect immediately upon becoming law. 


LEGAL AID AND INDIGENT DEFENDANTS COMMITTEE BILL #2 
Endorsed 


This proposal repeals Section 821.31 of the Florida Statutes which regulates 
holding over by a lessee whose lease has expired. The present statute has 
been used in some counties to force the removal of a tenant through a 
criminal proceeding without utilization of the statutory eviction proceeding. 
Section 821.31 now allows for persons who are temporarily ill or unemployed 
to be subjected to criminal charges for failure to vacate upon ten days’ notice. 

If the proposed bill is passed, it will repeal the present statute immedi- 
ately. 


LEGAL AID AND INDIGENT DEFENDANTS COMMITTEE BILL #3 
Referred to the Criminal Division of the Trial Lawyers Section for study— 
report due back 


This proposal relates to sentences in criminal proceedings and amends 
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Section 921.41, Florida Statutes, by adding two subsections, and providing 
an effective date of immediately upon becoming law. 

Subsection 2 is added and provides for fines to be paid in periodic in- 
stallments. This gives the indigent defendant an alternative to jail since he 
cannot usually afford the fine and is therefore given a jail sentence. 

Subsection 3 is added and limits the time of imprisonment to 60 days for 
failure to pay a fine. It is adopted from Florida Stat. § 775.07 which also limits 
imprisonment to 60 days for default of payment of a fine. 


REAL PROPERTY, PROBATE AND TRUST LAW SECTION BILL #1 
Endorsed 

To be introduced by the Statutory Revision Department; request co- 
sponsorship by The Florida Bar. 

This bill revises the probate and guardianship laws by repealing or 
conforming those sections of Chapters 732, 733, 734, 744, 745 and 746, Florida 
Statutes, which are in conflict with or contained in the Florida Rules of 
Probate and Guardianship Procedure, or are substantively the same as 
sections located elsewhere in the statutes relating to the courts. 


REAL PROPERTY, PROBATE AND TRUST LAW SECTION BILL #2 
Endorsed 

Relating to the administration of small estates, this bill amends Section 
735.04 (2) of the Florida Statutes to include the release of liability by 
creditors if an estate is indebted among the conditions necessary for dis- 
pensing with administration. 

The statute now states that administration is unnecessary when the estate 
is not indebted. This has been interpreted to mean that even though a 
creditor releases the debts administration is necessary. The proposed amend- 
ment clarifies that administration is unnecessary in this situation. 


REAL PROPERTY, PROBATE AND TRUST LAW SECTION BILL #3 
Endorsed with understanding the Florida Bankers Association 
would introduce the bill 

This proposal amends Section 690.07, Florida Statutes, relating to uniform 
principal and income law, and is concerned with premium and discount bonds. 
The present statute seems to treat the discount realized on the purchase of 
obligations similar to United States Treasury Bills as enuring to the principal, 
while the United States Treasury Department considers this as income, This 
amendment would conform the Florida law to the United States Treasury 
Regulations. 


REAL PROPERTY, PROBATE AND TRUST LAW SECTION BILL +4 
Endorsed 


The purpose of this bill is to overcome the decisions of In Re Estate of 
Gamble, 183 So. 2d 849, and In Re Estate of Smith, 200 So. 2d 547. It 
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amends Section 733.22 of the Florida Statutes by specifying that court orders 
are not required for sales pursuant to a will to be valid. 


REAL PROPERTY, PROBATE AND TRUST LAW SECTION BILL +5 
Endorsed 


Relating to probate, this act amends Section 733.35 of the Florida 
Statutes by changing the requisites of sale of real property subject to mort- 
gage. The present statute prohibits a sale unless the written consent of the 
mortgagee is obtained—something the mortgagee is often reluctant to give. 
The proposed amendment eliminates this requirement. If the bill is passed, 
the statute will read as Section 745.19, relating to sale by guardians, making 
the procedure for the sale of property with a mortgage the same for estates of 
decedents and estates of wards. 


REAL PROPERTY, PROBATE AND TRUST LAW SECTION BILL +6 
Endorsed 


This bill relating to probate repeals Section 733.12 (3), Florida Statutes, 
which relates to a jury trial in dower proceedings. The reason for the repeal 
is that many county judges consider trial by jury in dower proceedings to be 
cumbersome and the results often to be based on sympathy rather than 
justice. 


REAL PROPERTY, PROBATE AND TRUST LAW SECTION BILL +7 
Endorsed 


The purpose of this proposal is to require the clerk of the court to 
transmit certain papers when venue is changed in proceedings for the appoint- 
ment of a guardian. It amends Section 744.11 (4) of the Florida Statutes by 
adding this procedure since different counties have different results due to 
the lack of any set rule. If passed, the bill would cause a transfer of the file 
similar to an order of change of venue in a civil proceeding and without 
additional costs of a new fiduciary bond. 


TAX SECTION BILL #1 
Endorsed 


This bill amends Chapter 731, Florida Statutes, by adding Section 731.37. 
Its purpose is to provide for the disclaimer of the right to take property from 
a decedent. It abolishes the distinction between testate and intestate suc- 
cession with respect to the right to disclaim and permit an heir, in the case of 
testacy, to reject an inheritance, as a legatee or devisee may do under 
testate succession, and with like consequences. The bill also provides a 
specific time for making disclaimers—within 12 months after the death of the 
decedent unless there is reasonable cause for an extension—and eliminates 
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the indefinite rule under the common law of making a disclaimer within a 
reasonable length of time. Further, the proposed statute provides for partial 
disclaimers and also sets forth those acts by a person who has the right to 
disclaim which indicate that the person has accepted the property and is, 
therefore, barred from making a disclaimer. 

The bill is to take effect immediately upon becoming a law, and it pro- 
vides that rights to denounce under any other statute and rights to property 
existing on the effective date of the act are to be preserved. 


TAX SECTION BILL #2 
Endorsed 


The purpose of this bill is to amend Chapter 736 of the Florida Statutes 
by adding Section 736.171. It provides that the proceeds of a life insurance 
policy, or other death benefits, may be made a to a trustee under a 
trust agreement in effect at the time of the death of the insured or to a 
trustee named in a will. The bill also clarifies that the validity of inter vivos 
insurance trusts is not affected by the fact that the only corpus which the 
trust has during the insured’s life is the right to ultimately receive the death 
benefits. The proposed statute avoids the present necessity of writing both 
an inter vivos insurance trust agreement and a will in those instances where 
hese documents are currently appropriate. If the bill is enacted, the pro- 
ceeds of an insurance policy or other death benefits may be made payable 


directly to the testamentary trustee where that is desired in the particular 
estate plan under consideration. 

The proposed act is to take effect immediately upon becoming a law and 
provides that it does not affect the validity of trusts established before its 
effective date. 


UNIFORM STATE LAWS COMMITTEE BILL +1 
Endorsed 


Relating to gifts to minors, this proposed bill amends Section 710 of the 
Florida Statutes, primarily to clarify existing language and to bring the 
Florida Gifts to Minors Act into accord with changes made in the uniform act. 

Subsection 7 of Section 710.02 makes it clear that the term “custodian” 
includes a successor custodian. Subsection 8 of the same section makes it 
clear that the term “guardian” includes one appointed or qualified in another 
state and does not include either a natural guardian or a guardian of the 
person. 

Since gifts of life insurance on lives of minors or family members can now 
be made under the act, Section 710.04 (2) is amended by adding life 
insurance companies to those individuals or entities granted powers, rights 
and immunities provided in the act. 
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The proposed bill amends Subsection 5 of Section 710.05 and clarifies the 
custodian’s responsibility by specifically allowing him to hold money in an 
account in the bank or savings and loan association to which it was paid or 
delivered by the donor. 

Section 710.05 (10) is amended to grant the custodian the power to pay 
premiums on the insurance policy or annuity contract out of the custodial 
property. 

Section 710.07 is amended so that an issuer, transfer agent, bank, life 
insurance company, broker, savings and loan association or other person may 
rely on any affidavit from a natural guardian of a minor as provided by Sub- 
section (3) of Section 710.08 of the act to serve as successor custodian. (The 
proposed act provides an additional method for selecting a successor custodian 
in Section 710.08 (3).) 

If it becomes law, the act is to take effect immediately. 


UNIFORM STATE LAWS COMMITTEE BILL #2 
Neither Sponsored nor Endorsed 


This proposed act would authorize the gift of all or part of a human body 
after death for specific purposes. It includes definitions of terms, who may 
execute an anatomical gift, who may become donees, purposes for which 
anatomical gifts may be made, the manner of executing anatomical gifts, the 
delivery of document of gift, how to amend or revoke the gift, the rights and 
duties at death, the uniformity of mem, ga the short title, the repeal of 
Sections 736.18 (1), (4), (5), (6), (7), (8) and (9) of the Florida Statutes, 
and the time of effect to be when the act becomes law. 


WORKMEN'S COMPENSATION LAW COMMITTEE BILL #1 
To be reconsidered at March Board meeting 


This bill would create a commission to serve as a Compensation Appellate 
Court independent of the Florida Industrial Commission. It amends Sections 
440.24, 440.25(4), 440.27 and 443.07 of the Florida Statutes and provides 
organization, administration, jurisdiction, facilities, compensation, a clerk, 
personnel, duties for the new court as well as providing for appellate review 
of workmen’s compensation and unemployment ccmpensation cases. 

Following discussion at its November meeting, the Board re-referred the 
bill to the committee for study and asked that it consider ways and means of 
effecting a satisfactory appellate review procedure for appeals from the 
Florida Industrial Commission within the existing court structure in Florida. 

At the January meeting of the Board, the committee chairman reported 
that in the opinion of the majority of the members of the committee it was 
not possible to satisfactorily work out such a procedure within existing court 
structure. 

The bill will be reconsidered at the March Board meeting. 
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Wife’s Liability for Husband's Debts 
Article X, Section 5 of the Constitu- 
tion of 1968 eliminates any distinction 
between the sexes in the manner in 
which they hold, control, dispose or 
encumber their real or personal prop- 
erty. 

Article XI, Section 1 of the Consti- 
tution of 1885 did, however, require 
certain formalities before a married 
woman could con- 
sent to make her 
separate property 
liable for the debts 
of her husband. 
Reliance on _ this 

rovision has given 
ses to a body of 
cases deciding 
when a woman 
would be liable 
and when she would not be liable on 
notes and contracts she executed. 


Promissory Notes 

In the most recent case in this area, 
the husband and wife both executed 
a promissory note in favor of a bank. 
The check representing the proceeds 
was made to them jointly. Both par- 
ties endorsed the check and the pro- 
ceeds were used by the husband to 
purchase shares of stock from another 
individual. The trial court granted 
summary judgment in favor of the 


Editor's Note: This column is edited this 
month by Howard P. Ross, St. Petersburg, 
on behalf of the Corporation, Banking and 
Business Law Committee, Davisson F. Dun- 
lap, Jacksonville, chairman. 


CORPORATION 
BANKING 
AND 
BUSINESS 
LAW 


wife in an action on the note because 
the debt was that of the husband. 
The wife had not obligated herself 
with the formality required by law. 

In reversing, the court found the 
debt to be both the husband's and the 
wife’s and further found that Florida 
Statute § 708.08 (1967) gave the wife 
the right to obligate herself and under 
the facts in this case, if the note were 
held invalid, Florida Statute § 708.08 
would be meaningless. 

In reaching its decision, the court 
distinguished a number of cases which 
relieve the wife from liability on their 
facts. (First National Bank of Mel- 
bourne v. Berg, 153 So. 2d 231; Amer- 
ican National Bank of Jacksonville v. 
Brantley, supra; Gallion v. Belk, 180 
So. 2d 349). 

Federal Deposit Insurance Corpora- 

tion v. Harry R. Playford, Case No. 

68-302, Second District, January 10, 

1969 

In American National Bank of Jack- 
sonville v. Brantley, 204 So. 2d 251 (1 
D.C.A. 1967), a bank brought an ac- 
tion against a wife on a note she had 
executed jointly with her husband. 

The loan in question was arranged 
by the husband and was based on his 
financial statement. The proceeds of 
the loan for which the note was given 
were deposited into a checking ac- 
count on which the husband alone 
would draw. The husband drew a 
check in the amount of the loan pro- 
ceeds deposited in his account and 
paid for a house, title of which was 
taken in joint names. 
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The trial court granted a summary 
judgment to the wife. In affirming, 
the court relied on Article XI, Section 
1 of the Constitution of 1885, citing 
a number of cases relieving the wife 
from liability. [Waechter v. General 
Mills, Inc., 181 So. 2d 204; Jette v. 
Harbison, 158 Fla. 418, 28 So. 2d 858; 
Kovens v. Bluestone, 134 So. 2d 547 
(3 D.C.A., 1961) | 

In Angle v. Crow, 184 So. 2d 688 
(4 D.C.A., 1966), a wife executed a 
note along with her husband. The 
nroceeds were used in the husband’s 
business. 

The trial court found the wife liable 
on the note by finding she was an ac- 
commodation party primarily liable 
under the terms of Florida Statute § 
674.32. 

In reversing, the court held Florida 
Statute § 674.32 was inapplicable be- 
cause of the provision of Article XI, 
Section 1 of the Constitution of 1885. 
The court also found that whether the 
note was signed as co-maker, endorser 


or guarantor, if the proceeds went into 
the husband’s business, the wife was 
not liable unless the constitutional 
formalities were met. 


Corporation Indebtedness 

Where a corporation is involved, the 
wife has not had the same success in 
relieving herself from liability, al- 
though she tried on the same theory. 

In the case of Marinelli v. Weaver, 
187 So. 2d 690 (2 D.C.A., 1966), suit 
was brought on a note executed by a 
corporation and Mr. and Mrs. Mari- 
nelli. The note was executed in con- 
nection with the purchase of a busi- 
ness. The corporate maker was organ- 
ized to purchase the business. 

The appellee maintained the wife 
was liable because she did not obli- 
gate herself to pay her husband's 
debts but those of the corporation, 
relying on Continental Can Co., Inc., 
v. Lee Co., Fla. 1949, 404 So. 2d 783 
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The court having found that the 
Marinellis were accommodation 
makers, then found that the Continen- 
tal Can Co. case would be controlling. 

In United States v. Skipper Smith’s 
Marina, Inc., 283 Fed. Supp. 408 (S. 
D. Fla. 1968) the wife sought relief 
against the granting of a deficiency 
decree after foreclosure of a chattel 
mortgage given the S.B.A. to secure a 
note because of the Florida constitu- 
tional provision. The husband and 
wife were guarantors on the note. 

The district court found the consti- 
tutional provision applied only where 
the wife was surety on the debt of the 
husband and in that case she was 
surety on a corporate debt. 


Indemnity Agreements 

The wife has also lost her battle in 
seeking relief from liability on con- 
tracts of indemnity by virtue of Arti- 
cle XI, Section 1 of the Constitution 
of 1885. Kochran v. American Fire 
and Casualty Company, 200 So. 2d 
213 (2 D.C.A. 1967). American Cas- 
ualty Co. of Reading Pa. v. Block, 176 
So. 2d 579 (3 D.C.A., 1965). In these 
cases, the distinction between a con- 
tract of guaranty and a contract of 
indemnity was the reason for holding 
the wife liable. 

In the Kochran case, the court, 
which is the same district court that 
decided the Playford case, infra, made 
reference to Florida Statute § 708.08 
and indicated that the wife by volun- 
tarily entering into the contract could 
not now be heard to protest enforce- 
ment of that contract because of her 
constitutional rights. The court stated: 

“... Care must always be taken that 
the worthy goal of protection of the 
married woman, envisioned by these 
constitutional provisions, is not sub- 
verted so that the ‘shield becomes a 
sword’ in the hands of those it was 
designed to protect .. .” 
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Heller is a source 


of Business Loans 
that looks at (Ay, 


PEOPLE FIRST 


and examines 
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Unusual?...Not at HELLER 
Unbusinesslike?...Not at all 


Current ratios and net worth relationship are only a part of the total pic- 
ture. That's why we've learned to take the time to appraise the inherent 
ability and character of the people in a company. 


@ CONSTRUCTION LOANS @ INVENTORY LOANS 
e@ EQUIPMENT LEASING @ LAND DEVELOPMENT LOANS 
@ ACCOUNTS RECEIVABLE FINANCING @ EQUIPMENT FINANCING 


Why not “TALK TO THE MAN FROM HELLER.” 


“% 


WALTER E. HELLER & COMPANY 


OF FLORIDA 
900 N.W. 54th STREET + MIAMI + 757-9551 


CHICAGO + ATLANTA + NEW ORLEANS + SAN JUAN, P. R. * KINGSTON, JAMAICA + MIAMI 
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What Others Think... 


Don’t Lynch the Jury 
Before the Verdict 

It’s unusual to hear courtroom spec- 
tators shouting “Hang the jury!” in 
the middle of a trial—but that’s been 
happening in the misconduct hearing 
of Circuit Judge Richard Kelly. 

Judge Kelly, one of the 12 judges 
of the Pinellas-Pasco circuit, is the 
first defendant to be called before the 
Judicial Qualifications Commission 
established by constitutional amend- 
ment in 1966. He is charged with 
various acts of official misconduct 
detrimental to the court. 

Even before the hearing opened in 
Dade City, a group of Kelly sup- 
porters formed a “Citizens for Judge 
Kelly” committee and began circula- 
ting petitions demanding that the “in- 
quisition” be ended. 

State Senator C. W. (Bill) Young 
of St. Petersburg appeared at a “Citi- 
zens for Kelly” meeting. Later he said 
he was asking for an investigation of 
the Judicial Qualifications Commis- 
sion by a Senate subcommittee. He 
was quoted as saying he was shocked 
at the manner of the Commission’s 
may have created 
or ourselves a monster that has the 
ability to completely destroy a man.” 

Some newspaper columnists have 
begun questioning the case against 
Kelly and solemnly declaring that the 
Judicial Qualifications Commission 
may have to be abolished. 

If the lynching party will just keep 
its itchy fingers off the rope for a 
while, we'd like to offer a few words 
in defense of the Commission. 
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Fairness would require, we think, 
that any objective evaluation of the 
Commission be made after the Kelly 
hearing is concluded—not in the 
middle of the proceedings. 

No one can possibly know at this 
point what the verdict of the Com- 
mission will be. It can recommend— 
and only recommend—disciplinary ac- 
tion to the Supreme Court. It could 
recommend a reprimand, an outright 
removal from office or a forced retire- 
ment because of physical or mental 
disability. Six of the nine members 
would have to agree to the recom- 
mendation. 

It could hardly be called a stacked 
jury. The Commission’s members are 
appointed for fixed terms and chosen 
by four different authorities. It is com- 
posed of: 

Two judges of the district courts 
of appeal, selected by judges of those 
courts (current members are Judges 
John Rawls of Tallahassee and Thom- 
as H. Barkdull of Miami); 

Two circuit court judges, chosen by 
judges of those courts (current mem- 

rs are Judges James S. Moody of 
Tampa and Woodrow M. Melvin of 
Milton); 

Two lawyers, chosen by the Board 
of Governors of The Florida Bar 
(current members are Mark Hulsey, 
Jr., of Jacksonville and Charles A. 
Kimbrell of Miami); 

Three laymen, appointed by the 
Governor (current members, picked 
by Governor Kirk, are retired General 
Paul D. Adams of Tampa, retired Ad- 
miral Robert Goldthwaite of Pensa- 
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cola and Gilmer A. McDonald of 
Fort Lauderdale ). 

Since this is the first formal hearing 
to be handled by the Commission, it 
may be that the rules of procedure 
can be improved. 

But one of the loudest cries from 
the Kelly partisans—that. testimony 
before the Commission has damaged 
the judge's reputation, regardless of 
the outcome—is a curious one. It was 
Kelly himself who insisted on the pub- 
lic hearing; otherwise, the Commis- 
sion would have conducted the hear- 
ing in private, and made public its 
findings only if it recommended disci- 
plinary action. 

The Commission was also criticized 
for permitting testimony of laymen 
that Kelly is mentally unstable. Flor- 
ida law permits laymen to give opin- 
ions on the sanity of a person, based 


on their knowledge of his actions. The 
Commission probably did err in not 


specifying mental emotional instabil- 
ity as one of the complaints (instead 
of the general charge that Kelly suf- 
fered from “a serious disability”). But 
when Kelly and his lawyers asked for 
a psychiatric examination, the Com- 
mission recessed the hearing until 
March 10 to permit the tests to be 
made and the defense to answer this 
charge. 

We cannot conclude from this rec- 
ord that an injustice has been done 
Judge Kelly. But we do believe an in- 
justice has been done the Commission 
by those who attack its integrity and 
question even its right to existence 
before it has completed the hearing 
of its first case. 

The vigilantes, we think, ought to 
refrain from lynching the jury at least 
until they know what its verdict will 
be. 

—Tampa Tribune 
February 4, 1969 


NOTICE OF HEARING 


In Re Proposed Rules of Juvenile Court Procedure _— 
The Supreme Court of Florida will hear arguments on petition of The 
Florida Bar to adopt Rules of Juvenile Court Procedure on Thursday, April 


10, 1969, at 9:30 a.m. 


Copies of the proposed rules may be obtained from The Florida Bar, 


Tallahassee, Florida 32304. 


NOTICE OF HEARING 
In Re Revision of Article Xi of Integration Rule 


The Supreme Court of Florida will hear arguments on petition of The 
Florida Bar to adopt proposed revision of Article XI, Rules of Discipline, of 
the Integration Rule on Thursday, April 10, 1969, at 9:30 a.m. 

Copies of the revised article may be obtained from The Florida Bar, 


Tallahassee, Florida 32304. 
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The early bird catches the deductions! 


April 15th is rushing toward us. If you want a suggestion from old, 
experienced taxpayers like us... we recommend getting to work on your 
return early. When you wait ‘til the last minute, you're more likely to miss 
deductions and make costly errors. If you have tax questions, consult a 
reliable tax guide or a professional tax counselor. They may save you many 
times the (deductible) investment you make in them. 

Tax-time is also a good time to reflect on the advantages of American free 
enterprise. Companies like ours pay huge tax bills, and help you carry the 
tax load. You can’t say that about government-maintained business or 
industry. Support the spirit of initiative that keeps America great! 


Florida's Electric Companies ... Taxpaying, Investor-Owned. 


FLORIDA POWER & LIGHT COMPANY * FLORIDA POWER CORPORATION 
GULF POWER COMPANY TAMPA ELECTRIC COMPANY 
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22 Members of The Florida Bar 
Will Serve in the Senate... . 


Reubin O’D. Askew William Dean Barrow Dempsey J. Barron 
Pensacola Crestview Panama City 


Mallory E. Horne John E. Mathews Frederick B. Kari 
Tallahassee Jacksonville Daytona Beach 
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The Diplomat Hotel and Country Club extends 
a cordial welcome to all members of The Florida Bar. 
We hope that during your stay at The Diplomat you 
will be pleased with the facilities, service and atmos- 
phere of Florida’s most distinctive resort. 


You will experience the ultimate in relaxation and 
entertainment during the 1969 Bar convention. The 
Diplomat is widely known as the most complete con- 
vention-resort spot in Florida. | 


The Diplomat staff will do everything possible 
to help you obtain the maximum enjoyment from all 
The Diplomat has to offer. We sincerely hope that you 
will return as our guest through the years. 
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IRVING) COWAN 


Poolside you'll find the Ew 
ing the intracoastal watelw 
for a leisurely lunch after 


DIPLO 


THE PROVEN CONVENTION CAP 


terway are available to Bar | 
low rates . . . spacious 
Convention Hall via safe ti 
walk. 


ies We hope you'll enjoy the pool area during the day and plan to join 
me ws for the Bar's wav Thursday night .. . preceded by a cocktail party 
tee hosted by the Diplomat. 
: 
Studie-type guest rooms fa 
Ths Diplomat East provides glamorous background for evening 
oo entertainment after the busy daytime activities of convention-goers. 


the Envoy Patio. Overlook- 
wate way, it’s an ideal spot 
h after a dip in the pool. 


APITAL OF THE RESORT WORLD 


poms facing the inland wa- 
to Bar members at extremely 


pacious and accessible to 
safe traffic-controlied cross- 


we 


The Presidential—one of the many golf courses at 
not get a foursome together for Saturday 


The Celebrity Room is one of nine dining rooms . . . gourmet fare for 
parties up to 125. 


the Diplomat. 
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REGISTRATION AND RESERVATION FORM 
19th ANNUAL CONVENTION OF THE FLORIDA BAR 
THE DIPLOMAT HOTEL, HOLLYWOOD, FLORIDA 
May 28 - 31, 1969 


ADVANCE REGISTRATION REQUIRED 


Member 
Guest 
Exhibitor 
[ ] Judge 

City 7 Board of Governor 
C) 
CJ 


Local Bar President 
Past President 
Fifty-year Member 
Other guests [_] Student 


REGISTRATION FEE AND TICKETS FOR FUNCTIONS 


The form below must be accompanied by payment of the registration fee 
of $15 for each member of The Florida Bar before hotel reservations will be 
accepted. (No registration fee is required for spouses of members.) 


Tickets must be purchased in advance for all meal functions to insure your 
reservation. Ticket prices include tax and tip. Tickets for other meal functions 
may be purchased at the Registration Desk on arrival. Refunds guaranteed up 
to May 14, 1969. 


Spouse's first name, if attending 


MAKE CHECKS PAYABLE TO THE FLORIDA BAR AND MAIL TO: 
RESERVATIONS MANAGER, THE DIPLOMAT HOTEL, HOLLYWOOD, FLORIDA. 


PLEASE RESERVE IN MY NAME THE FOLLOWING ACCOMMODATIONS: 


DIPLOMAT EAST (single or double occupancy; no charge for children under 12; 
$4 each will be charged for those over 12) 


$12 $14 $16 $18 $20 
DIPLOMAT WEST AND DIPLOMAT INN (single or multiple occupancy; $4 each 
will be charged for third or fourth persons occupying same room) 


$10 


Enclosed is my check for $__..._.__, payable to THE FLORIDA BAR for advance 
registration fee of $15 for The Florida Bar Convention, May 28 - 31, 1969 at 
the DIPLOMAT and for tickets to the functions marked below: 
Amount 
Number Enclosed 
Registration fee—$15 for each member $ 
Real Property Section Luncheon, Thurs. May 29, $3.50 each 
Trial Lawyers Section Luncheon, Thurs., May 29, $3.25 each 
Tax Section Luncheon, Thurs., May 29, $5.00 each 


The Florida Bar Luau, Thursday, May 29, $7.50 each 
(Complimentary cocktail party followed by poolside luau . . .) 


Luncheon Honoring Judiciary, Friday, May 30, $3.50 each 
Annual Dance, Friday, May 30, $4.00 each 

Young Lawyers Section Luncheon, Sat., May 31, $4.50 each 
Annual Dinner, Saturday, May 31, $9 each 
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C. Welborn Daniel John L. Ducker Harold S. Wilson Jos. A. McClain, Jr. 
Clermont Winter Park Clearwater Tampa 


Louis de la Parte, Jr. Lawton Chiles Elmer O. Friday, Jr. John W. Bell 
Tam Lakeland Fort Myers Fort Lauderdale 


Robert M. Haverfield Lee Weissenborn Robert L. Shevin Geo. L. Hollahan, Jr. Kenneth M. Myers Richard B. Sto 
iam Miami Miami Miami 


North Miami Beach South Miami 
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i 
Tampa 
Miami 


egislatons 


These 43 members of The Florida 
Bar will answer roll call in the 
House of Representatives when the 
1969 session begins April 8. 


Joe Chapman Donald L. Tucker 


Panama City Crawfordville 4 


Jacksonville 


M. Gille’ 


Don Nichols Kenneth H. MacKay, William C. Andrews James H. Sweeny, Jr. William 
Jacksonville Ocala le DeLand New Smyrna B. 


Jr., Gainesvil 
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Leonard V. Wood 
Altamonte Springs 


E. Pope Bassett John J. Savage John T. Ware Ed S. Whitson, Jr. 
Maitland St. Petersburg St. Petersburg Clearwater 


William H. Fleece Quillian S. Yancey James L. Redman Wm. M. Register, Jr. 
St. Petersburg Lakeland Plant City Tampa 


David C. Clark 


Paul W. Danahy 
Tampa West Palm Beach 


Donald H. Reed, Jr. Raymond J. Moudry 
Boca Raton est Paim Beach 


Richard A. Bird Henry J. Prominski Joel K. Gustafson 


Charles J. King 
Ft. Lauderdale Pompano Beach Ft. Lauderdale Plantation 


195 


4 
Guy W. Spicola 
Tampa 
Ww 
Terrell Sessums 
q 
C. Lavon Ward 
Ft. Lauderdale 
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Lew Whitworth 
Miami Lakes 


we 
Talbot “Sandy” 
D’Alemberte, Miami 


Carey Matthews 
Miami Beach 


Murray H. Dubbin 
Miami 


H. G. Featherstone 
Hialeah 


Tom Gallen 
Bradenton 


Gerald Lewis Richard A. Pettigrew 
Coral Gables Miami 


Jeff D. Gautier 
Miami 


Not Pictured: 
Elvin L. Martinez 
Tampa 
Jerome Pratt 
Palmetto 


Granville H. Crabtree, 
Jr., Sarasota 
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Support and make FIRST 


Your Florida Bar Group Insurance 
Programs 


e Disability Income 
¢ Major Medical 
¢ Accidental Death 


¢ Professional Liability 


For detailed information complete and mail coupon below to the Admin- 
istrators of our group programs — Association Group Underwriters, Inc., 
Robert Travis, President. 


To: Administrator, The Florida Bar 
1165 S. Edgewood Avenue 
P. 0. Box 27038 
Jacksonville, Florida 32205 


Please send complete information and rates on the following Florida Bar 
Group Insurance Programs: 


0 sCODisability Income (0 Professional Liability 


(0 Major Medical [] Accidental Death & 
Dismemberment 


NAME. 
MAILING ADDRESS 
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A DIALOGUE: 


They ask, “Are you practicing law or 
serving in the legislature?” As though 
those two things had to be mutually ex- 


clusive. 


—Representative Talbot “Sandy” D’Alem- 
Miami 


berte, 


Law and lawmaking go 


strength of the | 
—-Senator Reubin 


. but varying backgrounds 
islative process. 
"D. Askew, Pensacola 


hand-in-hand 
is the 


The Journal 
interviews two 
lawyer legislators 


CASSEDY: There are 167 men and 
women in the Florida Legislature. 
There are 48 senators, 22 of whom 
are lawyers, and in the House there 
are 119 representatives, 43 of whom 
are lawyers. From time to time, news- 
paper headlines and letters to the 
editor are critical of the number of 
lawyers who serve in the legislature. 
Do you think there is a basis for their 
insinuations or do these statements 
reflect a general misunderstanding 
and lack of knowledge about the 
special contributions lawyers bring to 
the lawmaking process? 


ASKEW: There's no question but 
that a lawyer by nature is attracted 
to the legislative process. The two 
pursuits of law and of lawmaking go 
hand-in-hand and it isn’t surprising 
that there is a larger percentage of 
lawyers in the lawmaking process 
than there is of any other type pro- 
fession because they are so related. 
I don’t think, however, that just be- 
cause there are more lawyers than 
there are other professionals that this 
is necessarily unhealthy. Over the 
years, lawyers have made a substan- 
tial contribution to American govern- 
ment and I think they will continue 
to do so. 
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The Lawyer Legislator 


D’ALEMBERTE: My first thought 
when I read a newspaper headline or 
a letter to the editor critical of the 
number of lawyers in the legislature 
is, where are the journalists? The 
answer of course is as superficial as 
the question. However, I would ob- 
serve that in England, a large number 
of journalists participate in Parlia- 
ment and they don’t consider it any 
. contradiction. As Reubin said, law- 
yers are equipped by skill, often even 
by the personality which attracted 
them to law, to serve well in the 
legislature. I think that the criticism 
of the number of lawyers in the legis- 
lature neglects the fact that there is 
a great diversity among lawyers and 
their backgrounds of education and 
of practice. In their private practice 
they represent a great diversity of 
interest and it is natural that they 
would advocate many of these in- 
terests. 


CASSEDY: Speaking of interests, 
the Professional Ethics Committee of 
The Florida Bar came out with an 
opinion about the lawyer legislator’s 
participation in the legislature while 
his law firm represented a particular 
interest in the legislature. Has this 
caused any substantial problem that 
you know of with lawyer members of 
the legislature? 


ASKEW: When a firm permits one of 
its partners or associates to run for the 
legislature, it automatically gives up 
certain areas of possible representa- 
tion that it might otherwise enjoy. For 
instance, when a lawyer becomes a 
member of the legislature, he thereby 
limits the practice of his law firm be- 
fore state and local governmental 
because of possible conflicts 
of interest. Because of this, the mem- 
bers of firms, particularly large firms, 
give up a great deal when they per- 
mit a member of their firm to seek 
legislative office. Many times a firm 
makes unsung contributions that are 
never seen when one of its members 
serves in the legislature. There have 
been times in the legislature when I 
thought that it would have been bet- 
ter if a particular lawyer legislator 
had not handled a certain matter 
involving a governmental decision. 
But we have to be very careful when 
we talk about ethics—we can’t talk 
about what we may personally deter- 
mine to be covered by the broad 
spectrum of ethics, but rather what 
has been decided by our Canons of 
Ethics or implemented by our Ethics 
Committee. 


CASSEDY: Do you feel the nonlaw- 
yer legislators such as an insurance 
agent or a large citrus owner are con- 
scious of conflict of interest to the 
extent the lawyer members of the 
legislature are? 


D’ALEMBERTE: The difference there 
is the single interest legislator as con- 
trasted with the lawyer who repre- 
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sents a wide range of interests. The 
lawyer is acutely aware by and large 
of the ethical conflict. I am not say- 
ing that lawyers don’t err some- 
times, but I'd say they are generally 
more conscious of the ethical consid- 
erations. It is a ruling of The Florida 
Bar that no member of a legislator’s 
law firm will appear as a lobbyist. 
In one instance that I can think of, 
this cost a very outstanding legislator 
his position in a large law firm, al- 
though he himself always declared 
a conflict of interest in any area of 
legislation where his partner was lob- 
bying. 


ASKEW: Generally speaking, lawyers 
are more sensitive because we seem to 
be criticized more for just being in 
the legislature. Then there are fre- 
quent implications that we are on big 
retainers. I don’t say there have not 
been lawyers with some conflicts. As 
in other professions some members 
are going to be more sensitive to 
ethics than others. I don’t think that 
it is fair or accurate to say that by the 
very nature of the practice of law a 
lawyer cannot exercise objectivity in 
serving in the legislature. I don’t think 
that this is the case at all. 


CASSEDY: A_ book entitled “The 
Lawyer as Decision Maker in Ameri- 
can State Legislatures” states that at 
the outset “lawyers are not as good as 
their nonlawyer professional politi. 
cian colleagues inside the assembly 
hall.” Did you find this to be true 
when you entered the political arena? 


D’ALEMBERTE: Does the book 
compare a lawyer in the citizen legis- 
lator context with a man who spends 
his full time at political endeavors? 


YATES: I think the book was point- 
ing out that nobody is a born poli- 


tician, that even lawyers have to learn 
the techniques of legislation. 


D’ALEMBERTE: I see. If we are 
saying that experience makes a lot of 
difference in decision-making, I have 
to agree with that. If one is starting 
out green in the legislative process, I 
would rather have the training of the 
lawyer than any other training. I find 
oftentimes the lawyer's techniques in 
analyzing problems are much superior 
to those of his colleagues, even in 
areas of business. 


YATES: What advantages did your 
background as a trial lawyer give 
you? 


D’ALEMBERTE: Lawyers from ex- 
perience are not afraid to advocate 
a position, Just the information that 
lawyers have is so difficult for a non- 
lawyer to obtain. The idea that there 
is a constitution that you start with, 
that then you go and look at the 
statutes and administrative regula- 
tions, that the sources of law-making 
are to a large extent existing laws 
and practices, is something that takes 
a layman some time to learn. 


CASSEDY: Do you find that lawyer 
legislators help the legislature or a 
committee of the legislature to avoid 
a pitfall insofar as the statutes or a 
constitutional question is concerned 
more so than, perhaps, nonlawyers 
might? 


ASKEW: Yes. I think this is certain- 
ly the case. In fact, sometimes it's 
done almost at the risk of offending 
nonlawyer legislators who constantly 
refer to a lawyer as being too 
technical. I think this is one of the 
things Sandy was saying a few mo- 
ments ago. When a lawyer comes to 


the legislature, he comes with what 
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I think is the best preparation for 
lawmaking, the study of law. He 
understands the process, he has great 
familiarity with very basic things 
that a nonlawyer does not. I found 
over the years that many nonlawyers 
become very impatient with the law, 
that they should have to sit down 
and painstakingly go through a prob- 
lem in order to arrive at a defini- 
tive answer. Many nonlawyer mem- 
bers of the legislature have a tend- 
ency to oversimplify a problem, and 
then when they start trying to re- 
duce it to writing, it becomes ex- 
tremely difficult. The lawyer, from 
the very beginning, appreciates the 
inherent difficulty of the law and the 
fact that there are no “right answers” 
for every problem with which he is 
confronted. 


D’ALEMBERTE: Some of the vet- 
erans in the legislature, nonlawyers, 
learn an awful lot of law. I can think 
of several who are excellent with the 
constitution; they really know their 
way around law beautifully, even 
case decisions. I daresay that many of 
them could pass the bar exam right 
now. 


CASSEDY: If a bill is labelled “law- 
yer's bill,” does this aid or hinder its 
passage? 


D’ALEMBERTE: The full phrase 
that is used so often in the House is 
“lawyer's relief bill.” That’s one of 
the phrases used to attack bills. It is 
most effectively used when a lawyer 


himself uses it. Let’s say a bill in the 
House deals with some aspect of the 
plaintiff's bar versus the defense bar. 
It is hard to say the enactment of 
this particular piece of legislation 
would be a lawyer's relief bill anv 
more than the failure to enact it 
would be. The classical example of 
this is a bill about attorneys’ fees, pro- 
visions that might be in our statutes 
at various places. I think most so- 
phisticated laymen understand that 
it’s not the lawyer, but the client who 
gets the benefit from those provisions. 


ASKEW: I have found it extremely 
difficult to pass a law once that label 
is pinned on an issue. Once it is 
labeled a “lawyer's relief bill,” for all 
practical purposes from then on it's 
an uphill battle to pass it. This is un- 
fortunate because so frequently, as 
Sandy indicated, it is used as a tech- 
nique to muddy the water and con- 
fuse the real issues. Once a majority 
of the legislature feels that this is a 
bill that lawyers are going to profit 
by, a presumption against you at- 
taches which you almost HAVE to 
overcome. There have been few bills 
since I've been in the legislature in 
which I believe really presented any 
vested interest on the part of a lawyer. 
Although he is charged with having 
conflicts, the lawyer, more times than 
not, probably has the least conflict 
because he has the multiple interests 
Sandy indicated, rather than a single 
interest. He is therefore able to keep 
an open mind. Then I can see legis- 
lation such as repeal of the guest 


Tallahassee, Florida 
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statute in which there are legitimate 
differences among lawyers. The de- 
fense attorneys automatically cry out, 
“You know this is a lawyers relief 
bill,"—and they feel strongly and sin- 
cerely in their position against repeal; 
whereas, there are other lawyers who 
see this as a completely different thing 
—an obsolete provision in our law 
which should be repealed. A debate 
begins and the sit back 
and enjoy themselves as two parts of 
the profession start debating each 
other. It concerns me when lawyer 
legislators use this labeling technique 
on each other because it makes the 
job of improving our image more 
difficult. 


D’ALEMBERTE: Now that the med- 
ical practice is represented in the 
legislature, we see conflicts between 
physicians, or between a dentist and 
a physician on matters of basic sci- 
ence. It is a relief to be able to sit 
back and listen to their debate. 


CASSEDY: How about draftsman- 
ship? Do you feel that the lawyer leg- 
islator plays a larger role in the draft- 
ing of legislation than does the non- 
lawyer? 


D’ALEMBERTE: I think he is called 
upon more times to draft the laws and 
is put on subcommittees for that pur- 
pose. There are numerous exceptions 
of excellent laymen members who 
take an interest in this sort of detail. 


ASKEW: I think that generally speak- 
ing this is true, although the necessity 
for a member to draft bills is becom- 
ing increasingly less. Prior to the time 
we had the Legislative Drafting Serv- 
ice, it was a distinct advantage to be 


a lawyer. We are now staffing our 
committees in both houses of the leg- 
islature so that a member will be 


called upon less and less for drafting. 
The staff will assume a_ greater 
amount of this type work. When you 
are involved in debate on the floor, a 
background in draftsmanship becomes 
increasingly important because you 
have to react rather quickly and you 
do not have time to get committee 
counsel. 


CASSEDY: Speaking of oratory, do 
you feel the lawyer is better equipped 
and is he more persuasive in general 
than is the nonlawyer legislator? 


ASKEW: Generally speaking, I think 
this is so. But here again, it varies 
with individuals. A lawyer's business 
is one of advocacy and while we have 
many lawyers who do not become 
trial lawyers there is something about 
them that qualifies them to think bet- 
ter on their feet than nonlawyers. 
Being a lawyer is a tremendous ad- 
vantage in the legislature, because it 
teaches you to be analytical in your 
interpretation of what the other per- 
son is saying. As a lawyer, you have 
learned the discipline of debate and 
to approach it from an impersonal 
standpoint. There are lawyers who 
can engage in heated debate and 
after debate is over walk off arm-in- 
arm. Some who are nonlawyers have 
a tendency to take debate more per- 
sonal. 


D’ALEMBERTE: I don’t think there 
are many genuine orators left. In de- 
bate, as distinguished from the classic 
art of oratory, I believe that the law- 
yer has an advantage—the ability to 
analyze, to <— flaws. There is an 
emotional advantage in not being so 
ego-involved if you lose the debate 
or lose the vote. 


YATES: Debate is only part of the 
legislative job, just as a trial lawyer 
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doesn’t go to court in every case but 
settles it out of court. Is negotiation 
behind the scenes equally important 
in the legislature? 


ASKEW: Yes, here again, I think 
that negotiation for a compromise on 
a particular issue comes to a lawyer 
legislator so much easier because he 
is used to negotiation. Sometimes a 
legislator who is fairly fresh to the 
process will take a much more un- 
compromising stance than will the 
lawyer legislator. You cannot really 
separate the art of lawmaking from 
practicing law because the ingredi- 
ents are the same. 


YATES: You have learmed in trial 
work to sift a good case from a bad 
case, and decide whether it has pos- 
sibilities of winning. Can you do the 
same thing with a legislative bill? 


D’ALEMBERTE: In committee meet- 
ings I have noticed that when a non- 


lawyer presents a bill, every lawyer 

around the table will circle the prob- 

lem. They know something is wrong 

—they are not quite sure what it is. 

Finally somebody sparks the “memes 
t 


in his mind. Every lawyer at the table 
was prepared to say this was a bad 
bill—nobody was quite prepared to 
say why. 


ASKEW: I think too, a lawyer in 
order to be successful has to learn to 
read with fair speed and to discern 
something fairly quickly, and this is 
what you do in spotting bad bills and 
good bills. This is a trait that isn’t 
peculiar to any one profession. I think 
that in the legislature you have to 
recognize to begin with that you can- 
not be an expert in every field. It is 
difficult enough to be knowledgeable 
in a single field and yet you are called 
upon to make decisions in all of these 
fields. You soon develop confidence 
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in certain members and when they 
push a bill, you feel a little better 
about it. When another member 
doesn't have a great deal of knowl- 
edge in the area he espouses, then 
you have to read the bill more care- 
fully. 


YATES: Would you advise a new 
lawyer legislator to restrict his efforts 


to pick out one particular area and 
about? 


ASKEW: Yes, I certainly would. In 
fact, I would advise a new legislator 
to pick out one particular area and 
attempt to become knowledgeable in 
that area, not in every area. Obvious- 
ly, he is going to be interested in 
many areas but he should become 
well versed in one and develop it. 
One of the problems in the state leg- 
islature is the lack of independent ex- 
pertise. Too frequently we have had 
to depend either upon lobbyists from 
the executive branch or commercial 
interests for our information. If every- 
one tries to be an expert in every- 
thing he usually ends up being an 
expert in nothing. By concentrating 
on a particular area, a legislator can 
develop expertise in this field and he 
will help the legislative branch be 
heard more forcefully than it has in 
the past. 


CASSEDY: It is frequently reported 
that lawyers don’t have a good public 
image. Recently we reported in the 
Journal that the St. Petersburg Bar 
Association conducted a survey in 
Pinellas County and asked the people 
to rate lawyers favorable or unfavor- 
able with a score of 0 to 100. The 
residents polled gave the group an 
average score of 70.4, It is interest- 
ing to note too that those members 
of the public who had used a lawyer 
gave a higher rating to lawyers in 
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general than did that group who had 


not used lawyers. Did the label “law- 


yer” help you politically when you 
hurt you? 


ran for office or did it 


D’'ALEMBERTE: I ran in a very 
large community and had been there 
a short period of time. Being a law- 
yer helps. People assume you already 
have scme acquaintance with the law. 
There is I know in some areas resist- 
ance to the lawyer and some antag- 
onism toward him. 


ASKEW: It helps a candidate to have 
a legal background when the public 
attempts to appraise his qualifications. 
But more important, it isn’t just hav- 
ing the legal background but an abil- 
ity to display your qualifications as a 
result of it. Lawyers can speak well, 
and they are basically knowledgeable 
in the area of government. As for the 
image factor, I don’t know of a pro- 
fession right now that doesn’t have 
some image problem. Certainly I 
think the law profession has had a 
problem, but I think we're meeting 
the problem more than we ever have. 
In Florida the development of the 
Bar has been successful in weeding 
out those who should not be prac- 
ticing law. Our standards are higher, 
and as a result I think the situation is 
improving. Whether or not we'll ever 
overcome all of this basic feeling 
within people toward lawyers is some- 
thing else. 


D’ALEMBERTE: The people still 
read Dickens. 


ASKEW: That's right. 
YATES: And Shakespeare. 
D’ALEMBERTE: And Shakespeare. 


CASSEDY: The legislature will now 
be meeting every spring instead of 


every two years. What, as a lawyer 
member, do you think are some of the 
advantages and disadvantages of this 
new system and how will it affect the 
lawyer legislator’s practice? 


D’ALEMBERTE: Looking back over 
the recent history of legislative ses- 
sions, if we only need 60 days every 
year we will be meeting much less 
often than legislatures have since the 
time that Reubin has been a member. 
It does create a considerable strain 
on the lawyer's practice and on the 
lawyer himself as he tries to lead a 
double life. It will be easier if we 
know the legislature has a definite 
schedule. This will allow us to sched- 
ule cases and is much preferred over 
the rather chaotic system we had be- 
fore. 


ASKEW: I was one of the minority, 
both in the Constitution Revision 
Commission and the legislature, in 
opposing annual sessions. I still re- 
main unconvinced of the necessity of 
annual sessions. Instead, we need a 
great deal of improvement in the 
process itself. I think the legislature 
is now commenced on a course of too 
much commotion. As we spend more 
and more time in Tallahassee, it will 
become more difficult for a lawyer to 
serve in the legislature. Being in ses- 
sion is only part of our job—we have 
committee meetings that can be called 
under Senate Rules within seven days, 
and under House rules within five 
days. The resulting difficulty in sched- 
uling trials may eventually bring 
about the demise of the citizen lawyer 
legislator. This is regrettable and is 
not absolutely necessary at this point. 


CASSEDY: The sacrifices that the 
lawyer legislator must make to par- 
ticipate in the legislature include ab- 
sence from his practice, his unavail- 
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ability to his clients, the ill-feeling 
that develops when clients can’t get 
in touch with their lawyer. Admit- 
ting the fact that the lawyer legisla- 
tor does make these sacrifices, as does 
the nonlawyer legislator, do you feel 
that these salaries that are now bein 
proposed in the amounts of $10,000 
to even $15,000 a year for legislators 
will be a compensating factor? 


D’ALEMBERTE: I certainly think 
that most members of the legislature 
earn such a salary during their time. 
I hate to see it come because the com- 
munity will expect, with justification, 
a legislator to serve full-time. At that 
point we'll see many people who love 
the legislative process and enjoy the 
service leave it because they cannot 
serve full-time. 


ASKEW: This is a decision that prob- 
ably the legislature itself is going to 
have to make as to what it expects of 
its members. If there is a salary set 
of such an. attractive size, it would 
have the tendency to encourage peo- 
ple to run purely for the salary. Elec- 
tions would become more difficult, 
because people would be willing to 
spend a great deal more in the race. 


CASSEDY: During this coming ses- 
sion the press and the public will be 
analyzing the attitude of lawyer leg- 
islators concerning Article V, the Ju- 
dicial Article of the Constitution. As 
lawyers and legislators, are you going 
to work in the legislature this year for 
a revision of the article and do you 
think a revision would help make 
= law practice more effective, al- 
ow you to process cases more expe- 
ditiously through the courts? 


D’ALEMBERTE: I don't think that 
I'd be greatly benefited by a revision 
of the article today, in my county 
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(Dade) with our elaborate courts of 
record system. I think we have a rap- 
idly moving docket. I do think there 
will be a great press for revision of 
Article V. After the last session there 
was considerable feeling that that was 
a job left undone that should be done 
this session. 


ASKEW: I am chairman of the Sen- 
ate Constitutional Amendments and 
Revision Committee, and of course, 
you will recall that I was chairman 
of the Judicial Committee of the Con- 
stitution Revision Commission. It was 
a source of disappointment to me that 
we were able to revise the entire Con- 
stitution of Florida except the part 
concerning the courts, Article V. There 
is no question but that there will be a 
renewed effort this next session to re- 
vise it. I feel strongly that we need 
to revise our trial court structure. I 
think there are many improvements 
we need to make in the actual admin- 
istration of justice in this state. Many 
of these areas really are not of par- 
ticular controversial nature. The prob- 
lem in the past has been conflict 
within and among some of the various 
groups of judges. The public is en- 
titled to a more improved judicial 
system in Florida. 


D’ALEMBERTE: How do you see 
nonpartisan election of judges faring? 


ASKEW: This point may prove to 
be the intermediate ground between 
those who want to keep the system as 
it is and those who would move to 
the Missouri plan. It has support 
within the appellate level and the Su- 
preme Court and is gathering support 
within the other levels of the judi- 
ciary. I in the past introduced legisla- 
tion for nonpartisan election of judges 
and I hope that we can make this a 
part of the revision. Although you can 


= 
~ 
: 


never get any activity of government 
out of politics, in the case of the ju- 
diciary I think that we should make 
every effort to minimize the impact 
of politics. 

Before we terminate the interview, 
I would like to say that in all our 
discussion about nonlawyer members 
of the legislature and lawyer mem- 
bers of the legislature, I think each 
person, regardless of his background 
can make a contribution. The fact 
that we have had men and women 
from varying backgrounds has been 
the strength of the legislative process. 
I don’t think that any of us would 
want an entire legislature of lawyers. 
I hope that as time goes by other pro- 
fessions will encourage their people 
to seek legislative office. The doctors 
in the last session made a unique con- 
tribution. I think that there should 
be others. We need a balance. As 
well equipped as most lawyers are, 
they tend to get lost in minutia. It 
takes a laymen, often to hit on the 
simple point. 


CASSEDY: There is much to what 
you say about diversity of back- 
ground and information. I'm pleased 
that we on the Board of Governors 
have at least a representative from 
each circuit. They all add something 
to our proceedings. 


ASKEW: I would like to commend 
the Bar on the study that it has just 
made on how it should best approach 
the legislature in terms of lob ying. 
This was something that needed at- 


tention. 


CASSEDY: The Bar has been con- 
cerned about the best approach it can 
make in its legislation. In view of this 
idea of self-interest of the lawyer leg- 
islator, very little, if any of the so- 
called “approved” legislation of The 


Florida Bar has anything to do di- 
rectly with lawyers. How can you say 
that the Uniform Commercial Code 
is necessarily a lawyer's bill? The Bar 
advocated the Public Defender Act. 
This legislation is really in the public 
interest and not lawyer-centered leg. 
islation. 


ASKEW: I don’t know that the or- 
ganized Bar has always fully appre- 
ciated the contribution that its mem- 
bers in the legislature actually make. 


CASSEDY: How do you feel, Sandy? 
Has it ever seemed to you that the 
organized Bar has not perhaps ex- 
tended the recognition it might? 


D’ALEMBERTE: No, I don’t have 
that feeling. I do think that the Bar 
tends to be a little bit antagonistic to 
its members who are serving in any 
political apeety- They ask, “Are you 
practicing law or are you serving in 
the legislature?” As though those 
two things had to be mutually ex- 
clusive. 


ASKEW: This is the very thing I'm 
speaking of. 


D’ALEMBERTE: It’s not the organ- 
ized Bar so much as it is the reaction 
of the members of the Bar to lawyer 
legislators. It may be the legislators’ 
fault. If there has been any abuse of 
a continuance privilege or this sort 
of thing, it certainly has upset other 
lawyers with their cases. It takes a 
certain amount of tolerance to put 
up with lawyer legislators on the 
other side of a case perhaps. 


ASKEW: In the early history of our 
country service in the cere 
process by a lawyer was recogniz 
as a contribution within the profes- 
sion. 
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CASSEDY: And a responsibility of 
the profession itself. 


ASKEW: That's right. 


CASSEDY: Do you feel that being a 
member of the legislature has helped 
you or your law firm gain legal busi- 
ness? 


D’ALEMBERTE: I can answer that 
categorically. No. 


ASKEW: I think my being in the 
legislature may help my law firm in 
some intangible way, but for the most 
part probably costs us because of my 
personal time lost and the limitations 
upon our practice imposed by my 
legislative capacity. If our law firms 
weren't willing to sustain this loss and 
limitation, it wouldn't be possible for 
any of us to serve up here. 


D’ALEMBERTE: That's right. 


YATES: Since there are so many sac- 
rifices that you make, you must gain 
a great deal of personal satisfaction. 
Is that your reason for being a mem- 


ber of the legislature? 


ASKEW: Well, you're asking a very 
fundamental question—one which we 
have asked ourselves repeatedly. 
There has to be a certain attraction 
to this type of activity and you re- 
ceive some satisfaction that you may 
have done a creditable job. Were it 
not for this, you wouldn't have many 
lawyers in the legislature. I know of 
none who ever got wealthy serving 
in the legislature. You have to make 
a choice. You can’t develop to the 
extent that you'd like to develop as a 
lawyer if you intend to go into public 
service for any length of time. It is 
always a hard decision. 
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D’ALEMBERTE: I find an almost 
religious feeling about this among fel- 
low legislators. They want to serve 
their state and that’s the reason they 
are in the legislature. Certainly there's 
a great deal of ego gratification in it. 
It's the same in other areas of public 
service. There are a lot of lawyers 
who are getting out and serving their 
communities. 


IN MEMORIAM 


It is with deep regret that the 
Journal records the passing of these 
members of The Florida Bar: 


A. John Alberti, Miami 
Admitted to the Bar of Florida 1957. 
Died June 1968. 


Romeo A. Amari, Merritt Island 
Admitted 1953. Died January 1969. 


W. F. Blanton, Miami 
Admitted 1911 Died January 1969. 


James E. Chace, Gainesville 
Admitted 1951. Died January 1969. 


George W. Dandelake, Jacksonville 
Admitted 1947. Died February 1968. 


Hyman Katz, Jacksonville 
Admitted 1925, Died June 1968. 


Peter Olinto, Jr., West Palm Beach 
Admitted 1951. Died December 1968. 


Preston G. Prevatt, Miami 
Admitted 1918. Died December 1968. 


William T. Quick, Miami 
Admitted 1951. ied December 1968. 


Wayne K. Ramsay, Jacksonville 
Admitted 1946. Died January 1969. 


A. R. Roebuck, West Palm Beach 
Admitted 1915. Died July 1968. 


James G. Sfarnas, Washington, D. C. 
Admitted 1949 Died January 1969. 


Nelson B. Stephens, Tampa 
Admitted 1960. Died January 1969. 


R. E. Williams, Jacksonville 
Admitted 1934. Died December 1968. 
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DO TEACHERS HAVE A RIGHT 
TO STRIKE? 


Within the past half year the Flor- 
ida Supreme Court has issued two 
decisions upholding injunctive orders 
issued against the Classroom Teachers’ 
Association. 

The earlier case, and more reasoned 
opinion, is Pinellas County Classroom 
Teachers’ Association, Inc. v. Board of 
Public Instruction of Pinellas County, 
Florida,’ wherein the court held that 

the school board 
was entitled to an 
injunction restrain- 
ing a strike by pub- 
lic school 
since the evidence 
showed that the 
teachers had bind- 
ing contracts with 
the board; and fur- 
ther, that, in the 
absence of specific statutory author- 
ity, government employees had no 
right to strike. No merit was found 
in the contention that the injunction 
required involuntary servitude in vio- 
lation of the State and Federal Con- 
stitutions. 


The Pinellas County C.T.A. Case 
In January 1967, the Pinellas Coun- 
ty Classroom Teachers’ Association, 
Inc., entered into a Professional Af- 


*214 So. 2d. 34 (1968). 


~ Prepared for The Florida Bar by the 
Committee on Labor Relations, Nathan H. 
Wilson, Chairman; Herbert B. Mintz, Editor. 


fairs Agreement with the Board of 
Public Instruction of Pinellas County. 
By this agreement, the Board recog- 
nized the C.T.A. as the organization 
with which it would negotiate con- 
cerning salaries and wultes condi- 
tions of teachers. Numerous confer- 
ences were held between the parties, 
but without agreement. 
In April the new individual contracts 
of employment were sent to all teach- 
ers; and, according to the testimony, 
all were signed and returned. In Au- 
gust, one day before the scheduled 
opening of the schools, the C.T.A. de- 
livered to the county superintendent 
a written communication advising 
that the teachers would not begin the 
performance of services until “such 
things as salaries and general working 
conditions could be agreed and incor- 
porated in their respective contracts.” 
The school board sought and re- 
ceived a temporary injunction, which 
was subsequently made permanent. 
The Supreme Court upheld the 
chancellor's holding that the teachers 
had valid and enforceable individual 
contracts to teach for the ensuing 
school year; and his holding that “a 
person holding a government position 
has no right to strike without clear 
and direct legislative authority to do 
so.” The chancellor based his ulti- 
mate judgment on the general power 
of equity to prevent a breakdown of 
an essential aspect of government, 
and did not really pass on the validity 
of Fla. Stat. § 839.221 (1967), a stat- 
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ute prohibiting strikes by governmen- 
tal employees.” 

The Supreme Court further upheld 
the chancellor's reasoning that the in- 
junctive order did not require “invol- 
untary servitude,” saying: 


The chancellor did not force the teachers 
to work. He merely offered them alterna- 
tives which were: (1) To work and 
thereby comply with their contracts; (2) 
Resign in accordance with the terms of 
their contracts; (3) Resign in violation 
of their contracts and subject themselves 
to the provisions of Fla. Stat. § 231.36 
(1965) which would make them ineli- 
gible for employment in the school sys- 
tem for a period of one year from the 
date of such violation. 
. . . The (teachers) were told that they 
could resign or breach their contracts, 
but they could not strike and bargain for 
a return to work while retaining their 
teacher status under contract terms. This 
is a significant aspect of the instant mat- 
ter which should be carefully noted in 
employing this opinion in any future 
situation. 
The teachers here were not quitting their 
jobs or the employer-employee 
ey were free to do that 


relationship. 

before oa after the injunction. What 
they were really attempting to do here 
was to exert pressure on the school board 
by oe to go to work, but at the 


same time aying claim to their = 
and asserting the right to go back to 
work on terms more acceptable to them. 
This, indeed, was a typical strike. 

The conclusion is almost inescapable that 
the action announced by members of the 
Appellant C.T.A. was a strike by any 
standards. It was a strike against the 
government which all authorities agree 
cannot be tolerated in the absence of ex- 
pressed consent by the government. 


*This statute, in effect, prohibits govern- 
mental officers and employees from partici- 
pating in strikes against the government. It 
states that “no person shall accept or hold 
any . . . employment in the service of the 
state, of any county or of any municipal- 

” who participates in any strike 
against the governmental employer. The 
statute guarantees the right to bargain as a 
member of a union or The organization, 
but precludes the right to strike against 
government. 
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The court again agreed with the 
chancellor when he stated: 


To allow such action would permit the 
breakdown of governmental functions, 
would sanction the control of a govern- 
mental function for private gain; and 
further, to allow such action is the same 
as saying that governmental employees 
may deny the authority of government 
through its duly elected representatives. 
To permit this is to take the first step 
toward anarchy. 


The Dade County C.T.A. Case 

In Dade County Classroom Teach- 
ers’ Association, Inc., v. Rubin, et al.,3 
the Florida Supreme Court held that 
the Dade County C.T.A. is entitled to 
a jury trial in a contempt proceeding 
for alleged violation of a court injunc- 
tion restraining teachers’ strike, since 
(1) the proceeding was characterized 
as one for criminal contempt; and 
(2) the State Rules of Procedure in 
effect at the time of the proceedings 
provided for a jury trial. 

As can be seen from the above, this 
holding turned on a procedural error. 
It is significant to note, however, that 
the court did hold that: 


The Constitutional issues . . . are fully 
determined against Appellant’s (C.T.A.) 
contentions by the opinion of this court 
in the Pinellas Classroom Teachers’ 
Association. . . . 


The case was remanded for disposi- 
tion in accordance with the opinion. 


*Filed December 10, 1968. 70 LRRM 
2235. Nos. 37147, 37148 and 37149. 


FREE INTERNATIONAL LAW DIREC- 
TORY, established in 1879, contains 
more than 2500 selected counsel, 
qualified and available as your world- 
wide legal correspondents. There is no 
charge when requested on your profes- 
sional letterhead. Write today: 


CAMPBELL’S LIST, Inc. 
Campbell Bidg., Maitland, Fla. 32751 
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TAX LAW 


—— 


New Florida Constitution Makes 
Relatively Few Changes in 
State Tax Structure 

The new Florida Constitution, rati- 
fied by the voters of Florida at the 
general election of November 5, 1968, 
continues the basic structure of taxa- 
tion found in the previously effective 
constitution, although a few changes 
of a rather minor nature were made. 

The most signifi- 
cant change is 
that made 

y § 9 of Article 
VII of the new 
constitution. This 
section imposes 
substantial restric- 
tions on the amount 
of local ad valorem 

O'NEILL taxes, thereby forc- 
ing the state to turn to other types of 
taxation if the needs of the people 
are to be met. 

Generally, § 9(b) limits local ad 
valorem taxation to ten mills for county 
purposes, ten mills for municipal pur- 
poses, and ten mills for school pur- 
poses. Exception is made only for 
taxes levied for the payment of bonds, 
taxes levied for periods not longer 
than two years when authorized by 
vote of freeholders and taxes levied 
for special districts when authorized 
by vote of the freeholders in the 
district. 


Tax Law Notes are prepared by the Com- 
mittee on Education and Information of 


the Tax Section, Benjamin S. Schwartz, 
chairman; Albert C. O’Neill, Jr., editor. 


NOTES 
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Other changes found in Article VII 
of the new constitution include the 
following: 

1. § 3(a) permits a general law 
requiring any municipality owning 
property outside of its limits to pay 
taxes to the taxing unit in which the 
property is located. Previously any 
property used for municipal purposes, 
whether it was located within or with- 
out the city limits, was exempt under 
the Florida Constitution. 

2. § 3(b) raises the constitutional 
exemption granted to the head of a 
family residing in Florida for house- 
hold goods and personal effects to 
not less than $1,000. Previously, the 
constitutional exemption was $500. 

3. § 3(b) also grants a $500 exemp- 
tion from taxation to the property of 
a person who is blind. Further, the 
language granting a $500 exemption 
to disabled persons has been changed, 
possibly restricting the constitutional 
exemption. The old constitution pro- 
vided this exemption for a person 
who “has lost a limb or been disabled 
in war or by misfortune,” whereas 
the new constitution grants the ex- 
emption to a person who is “totally 
and permanently disabled.” 

4. § 5 continues the prohibition of 
an income tax as a general proposi- 
tion, but it does allow such a tax to 
be imposed now up to any amount 
which could be credited upon or de- 
ducted from a similar tax levied by 
the United States or any state. At the 
present time, the Internal Revenue 
Code does not grant any such credit 
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or deduction from the United States 
income tax; the Code only allows a 
deduction for state income taxes from 
gross income. Consequently, the Flor- 
ida Legislature cannot presently enact 
an income tax with respect to individ- 
ual persons. 

5. § 6(a) expands the homestead 
exemption to include real estate own- 
ed by a person “as a condominium, 
or indirectly by stock ownership or 
membership representing the owner's 
or member's proprietary interest in a 
corporation owning a fee or a lease- 
hold initially in excess of 98 years.” 
§ 6(c) authorizes the legislature to 
increase the homestead exemption 
from $5,000 to $10,000 for owners who 
have reached the age of 65 or who 


are totally and permanently disabled. 


Tenth Circuit Holds Professional Service 
Corporation Regulations Invalid 


Previous Tax Law Notes have dis- 
cussed the first two cases in which 
the question of the validity of the 
professional service corporation reg- 
ulations was litigated. In both cases 
the trial courts found that profes- 
sionals who were duly incorporated 
in a state under a professional service 
corporation act were entitled to be 
taxed as a corporation and not as a 
partnership. 

Following these two cases, three 
other district courts have reached the 
same conclusion.2_ Notwithstanding 
the unanimity of the decisions, the 
Government has appealed each of the 
cases. 


The first of the appealed cases, 


i1Empey v. United States, 272 F. Supp. 
851 (D. Colo. 1967), 41 Fla. B.J. 1207; 
O'Neill v. United States, 281 F. Supp. 359 
(N.D. Ohio 1968), 42 Fla. B.J. 343. 

*Kurzner v. United States, 286 F. Supp. 
839 (S.D. Fla. 1968); Holder v. United 
States, 289 F. Supp. 160 (N.D. Ga. 1968); 
Wallace v. United States, F. Supp. (E.D. 
Ark. 1968). 
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United States v. Empey,? has been 
decided, and the Tenth Circuit has 
concluded that there is no reason why 
the decision of the district court 
should not be sustained. After tracing 
the history of the treatment of cor- 
porations and partnerships for federal 
income tax purposes through the vari- 
ous cotanet. Revenue acts, Treasury 
regulations, and cases decided prior 
to the issuance of the professional 
service corporation regulations, the 
court held that the regulations were 


‘unreasonable and plainly inconsistent 


with the revenue statutes’ and are 
therefore invalid. Moreover, we think 
the 1965 Regulations ‘amount to an 
attempt to legislate’ and are therefore 
invalid.”* 

The key to the Tenth Circuit’s a 
tion apparently revolves around the 
definitions of the terms “corporation” 
and “partnership” in the Internal 
Revenue Code. The court pointed out 
that the definition of a partnership 
refers only to unincorporated entities 
whereas the definition of a corpora- 
tion includes all entities organized 
under state law as a corporation plus 
certain unincorporated associations. 
As a result, the court believed it 
would be improper to say that a 
professional service corporation con- 
stitutes a partnership for purposes of 
the Internal Revenue Code. 

In addition to finding the regula- 
tions invalid, the trial court also found 
that the characteristics of the profes- 
sional service corporation in question 
more nearly resembled a corporation 
than a partnership and that the entity 
was entitled to be taxed as a corpora- 
tion even assuming the regulations’ 
validity. The Tenth Circuit merely 


*1969 CCH Stand. Fed. Tax Rep. (69-1 
U.S. Tax Cas.) { 9158, at 83,755 (10th Cir. 
Jan. 7, 1968). 

‘Id. at 83,766. [Footnotes omitted.] 
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alluded at one point to these findings, 
stating that they were supported by 
the evidence and were not clearly 
erroneous.® 


Court Rules Against Taxpa 

Accumulated Earnings Tax 

In order to encourage a corporation 
to pay out its earnings in the form of 
dividends, thereby increasing the in- 
come tax of the shareholders, the 
Congress has imposed the so-called 
accumulated earnings tax. Sections 
531-37 of the Internal Revenue Code 
of 1954 generally place a surtax of not 
less than on _ corporations 
which are “formed or availed of for 
the purpose of avoiding the income 
tax” with respect to their stockholders 
by permitting the earnings and profits 
to accumulate. 

Basically, a corporation can ac- 
cumulate $100,000 during its existence, 
or any amount reasonably needed for 
the business, whichever is the greater, 
without being subject to the tax. But, 
except in a few instances, if the gov- 
ernment can show that the earnings 
and profits of a corporation have 
accumulated beyond the reasonable 
needs of the business (subject to the 
$100,000 credit ), a presumption arises 
that the prohibited purpose to avoid 
the income tax exists and that the tax 
should be imposed. 

Various courts of appeals have split 
on the question of whether the pro- 
hibited purpose had to be the sole or 
dominant reason for the corporation's 
action in accumulating earnings or 
whether, as the government argues, 
the purpose need be only one of the 
reasons for the accumulation. Some 
circuits have adopted a middle posi- 
tion. 


"Id. at 83,765. 
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In the case of United States v. 
Donruss Co.,® the Supreme Court con- 
sidered this question to resolve the 
conflict among the circuits. The Don- 
russ trial court had instructed the 
jury in the literal language of the 
statute—that tax avoidance had to be 
“the purpose” of the accumulation. 
But, the government had specifically 
requested a jury instruction to the 
effect that the avoidance of the tax 
did not have to be “the sole purpose 
for the unreasonable accumulation of 
earnings; it is sufficient if it is one of 
the purposes for the company’s ac- 
cumulation policy.”7 

Adopting the government’s argu- 
ment, the Court held that the pre- 
sumption as to the prohibited purpose 
could be overcome only by the cor- 
poration proving that the avoidance 
of taxation did not contribute to the 
decision to accumulate earnings. 

In so deciding the question, the Su- 
preme Court found that the language 
of the statute certainly was vague 
and not determinative. The Court 
then reviewed the legislative history 
of the accumulated earning tax from 
its inception in the Tariff Act of 1913 
through the present time. Even here, 
no clear cut answer was provided. 
Nevertheless, it was apparent to the 
Court from this history that the Con- 
gress was concerned with the diffi- 
culty of ascertaining the purpose for 
corporate accumulation; and, as a re- 
sult, the intention of the Congress was 
to rely more and more on the rela- 
tively objective standard of whether 
the accumulated earnings were in ex- 
cess of the corporation’s reasonable 
business needs. 

To adopt the taxpayer’s argument, 
the Court suggested, would seriously 


*1969 CCH Stand. Fed. Tax Ren. (69-1 
U.S. Tax Cas.) § 9167, at 83,782 (U.S. 
Jan. 13, 1969). 
"Id. at 83,783. 


THE FLORIDA BAR JOURNAL 


: 


impair the congressional policy. 
“Rarely is there one motive, or even 
one dominant motive, for corporate 
decisions. Numerous factors contribute 
to the action ultimately decided upon. 
Respondent’s test would allow tax- 
payers to escape the tax when it is 
proved that at least one other motive 
was equal to tax avoidance... . 
Respondent’s test would thus go a 
long way toward destroying the pre- 
sumption that Congress created to 
meet this very problem.”§ 

On the other hand, the Court did 
not believe that its test would make 
purpose totally irrelevant, as the tax- 
payer had suggested. Rather, it be- 
lieved that “it is still open for the 
taxpayer to show that even though 
knowledge of the tax consequences 
was present, that knowledge did not 
contribute to the decision to accumu- 
late earnings.”® 

Three justices concurred in finding 
that the standards adopted by the 
trial court and the Sixth Circuit were 
incorrect, but they disagreed also 
with the test laid down by the ma- 
jority. Mr. Justice Harlan, speaking 
for these three members of the Court, 


"Id. at 83, 787. 
*Ibid. 


believed that the majority's approach 
would in effect prevent any taxpayer 
from overcoming the presumption. It 
was his opinion that any time the 
government was able to show the ac- 
cumulation of earnings to be beyond 
the reasonable needs of the corpora- 
tion, a jury would find that at least 
one of the purposes for the accumula- 
tion was the prohibited avoidance. To 
give effect to these considerations, he 
suggested that the jury should be in- 
structed to impose a tax “if it finds 
that the taxpayer would not have ac- 
cumulated earnings but for its knowl- 
edge that a tax saving would re- 
sult.”10 

Revenue agents in Florida and else- 
where in recent years have clearly 
been taking a very hard look at 
each corporation audited to determine 
whether or not it is subject to the 
accumulated earnings tax. The Don- 
russ decision will no doubt spur these 
efforts even more. It will now be im- 
perative for a corporation to be able 
to show that any accumulated earn- 
ings beyond $100,000 are reasonably 
needed in the business. As a practical 
matter, no longer will a company be 
able to rely on any other argument. 


Id. at 83, 789. 


Diary « a must 


Make yours THE FLORIDA LAWYERS DIARY & MANUAL 


® Reasonably priced at $10.85. 

® Your name embossed in gold on the 
front cover at no extra charge. 

® Published annually by 


FLORIDA LAWYERS DIARY & MANUAL 


P. O. Box 1227, Newark, N. J. 07101 


4 
| 
VOL. 43, NO. 3 MARCH, 1969 213 


Recent Case Comments 


These case comments were written by second and third year law students 
at the Florida State University College of Law. 


Criminal Law—Admissibility of Defendant's 
Extrajudicial Statements implicating 
Co-Defendant During Joint Trial 


At the joint trial of defendants 
Schneble and Snell, Schneble’s written 
confession implicating co-defendant 
Snell was admitted in evidence. The 
trial court instructed the jury that the 
confession be considered only in de- 
termining the guilt of Schneble, the 
confessor, and not to be given any 
consideration in finding as to Snell. 
The jury found both defendants 
guilty. On appeal the Florida Supreme 
Court affirmed.1 The United States 
Supreme Court? vacated the judg- 
ments and remanded for further con- 
sideration in light of Bruton v. United 
States. The Florida Supreme Court 
then reversed and remanded as to 
Snell and affirmed Schneble’s convic- 
tion. At the joint trial of several de- 
fendants, admission of the extrajudi- 
cial admissions of one defendant, im- 
plicating a co-defendant, even with 
limiting instructions given to the jury, 
violates the implicated co-defendant's 
sixth amendment right of confronta- 
tion and cross-examination. Schneble 
v. State, 215 So. 2d 611 (Fla. 1968). 

The Florida Supreme Court in 1888 
held that the confession of a defend- 
ant which implicated a co-defendant 
and which was subsequently admitted 
into evidence at their joint trial could 
not be used to convict the co-defend- 
ant. Thereafter two lines of cases 


*Schneble v. State, 201 So. 2d 881 (Fla. 
1967 ). 

*Schneble v. State, 392 U.S. 298 (1968). 

*391 U.S. 123 (1968). 

“Anderson v. State, 24 Fla. 139 (1888). 
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developed in Florida. One line is rep- 
resented by Daniels v. State,® ulti- 
mately approved by the United States 
Supreme Court in Delli Paoli v. United 
States,®6 which held that where a 
confession is admitted implicating a 
co-defendant not present when the 
confession was made, the court should 
instruct the jury to disregard the 
reference in the confession to such 
co-defendant; then the confession is 
admissible. 

On the other hand, in Anthony v. 
State? the court found that the state- 
ment of a defendant was admissible 
in evidence against a co-defendant 
where it was shown that the statement 
was made in the co-defendant’s pres- 
ence and that he affirmatively assented 
to it.6 The court recognized that one 
defendant could adopt the admissions 
of a co-defendant by expressly assent- 
ing to them. This basic rule was most 
recently refined in Seely v. State® in 
which a defendant was advised of his 
constitutional rights and then was 
read the confession of a co-defendant 
made out of his presence. The court 
said that in this situation a statement 
of a defendant adopting all or a por- 
tion of a co-defendant’s confession was 
admissible. The co-defendant’s con- 
fession then was admitted for the 


554 Fla. 1 (1909). See Stoutamire v. 
State, 133 Fla. 757, 183 So. 316 (1938); 
Clark v. State, 145 So. 2d 748 (Fla. 1962); 
Coney v. State, 193 So. 2d 57 (Fla. 1966); 

*352 U.S. 232 (1957). 

"44 Fla. 1, 32 So. 818 (1902). 

"See 4 Wigmore, Evidence § 1076 (3d 
ed. 1940). 

*191 So. 2d 78 (Fla. 1966). 
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limited purpose of showing what in 
fact had been adopted. 

In the Bruton case itself, the thrust 
of the Supreme Court’s reasoning was 
to protect a defendant from being 
convicted by the untested implicating 
statements of a self-serving co-defend- 
ant without having the opportunity 
to question and destroy the implica- 
tions. 


It is not unreasonable to conclude that 
in many such cases the jury can and will 
follow the trial judge’s instructions to 
disregard such information. Neverthe- 
less, . . . there are some contexts in 
which the risk that the jury will not, or 
cannot, follow instructions is so great, 
and the consequences of failure so vital 
to the defendant, that the practical and 
human limitations of the jury system 
cannot be ignored. . . . Such a context 
is presented here. . . . Not only are the 
incriminations devastating to the defend- 
ant but their credibility is inevitably 
suspect, a fact recognized when accom- 
plices do take the stand and the jury is 
instructed to weigh their testimony care- 
fully given the recognized motivation to 
shift blame onto others. The unreliability 
of such evidence is intolerably com- 
pounded when the alleged accomplice, 
as here, does not testify and cannot be 
tested by cross-examination.10 


The Supreme Court in Bruton over- 
ruled Delli Paoli and held that the 
instruction to the jury limiting con- 
sideration of the extrajudicial state- 
ments of a defendant only to the issue 
of his guilt was insufficient and vio- 
lated a co-defendant’s rights of cross- 
examination secured by the sixth 
amendment.!! The court suggested a 
realization that despite the most care- 
ful and complete instructions it is un- 
reasonable not to consider the limita- 
tions and frailty of the imperfect 
human beings on a jury. Once such 
imperfection is admitted, then with- 
out the possibility of confrontation 

10391 U.S. at 135-136. (Emphasis added. ) 


“See Pointer v. Texas, 380 U.S. 400 
(1964). 
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and cross-examination no means exists 
for testing all and every shred of 
evidence presented on on the 
guilt or innocence of the defendant. 
Without cross-examination there exists 
no means of questioning the credi- 
bility of the statements convicting the 
co-defendant by implication. 

The Schneble case, in overruling 
the Daniels case which was similar to 
Delli Paoli, seems to eliminate the 
use of most prior confessions by one 
defendant implicating a co-defendant 
at their joint trial. However, it appears 
that the line following Anthony is not 
affected by Schneble, for when one 
defendant affirmatively adopts the ad- 
missions of a co-defendant, it is after 
he has either heard the co-defendant’s 
oral statements or read them. The only 
reasonable inference which can be 
drawn from his assention to the state- 
ments is that he agrees with them, 
and it can be said that it is as if he 
himself had uttered the words. The 
problem which concerned the court 
in Bruton, of testing the credibility of 
the admissions, will necessarily have 
been mentally performed by the de- 
fendant before assenting. If the de- 
fendant before adopting or assenting 
to his co-defendant’s admissions was 
properly advised of his constitutional 
rights it would seem that sixth amend- 
ment rights of confrontation and 
cross-examination would not have 
been violated.12 


See Miranda v. Arizona, 384 U.S. 436 
(1965). 


Bastards—Presumption of Legitimacy 

Miss B’s voidable marriage to M 
was annulled prior to the birth of her 
child which was conceived before 
wedlock.1 F was granted summary 
judgment in a bastardy proceeding 


*The basis for the annulment eppeseutly 


was that M was under the lawful age 


consent. 


of 
215 


brought against him by B. On appeal 
to the district court of appeal, held, 
reversed and remanded. An annul- 
ment decree renders a woman “un- 
married” for the purpose of bringing 
a bastardy action,? and there is a 
rebuttable presumption that the ex- 
husband of the annulled marriage is 
the father of the child. B.S.B. v. B.S.F., 
217 So. 2d 599 (Fla. App. 1969). 

The purpose of the Florida Bastardy 
Act® is to provide a civil action to 
gain support for a bastard child so 
that such child does not become a 
ward of the state’s welfare roles. 
Under this Act the Florida courts have 
been faced with the problem of de- 
ciding which distressed mothers should 
be considered “unmarried” for the 
purposes of the statute. 

A woman who conceives while 
single but is married at birth would 
not be entitled to bring an action.‘ 
In the same vein, if the child was 
conceived during wedlock and the 
marriage dissolved prior to birth, the 
mother still would not be permitted 
to bring an action.5 However, in the 
instant case, although the mother was 
married during pregnancy, the court 
stated that the annulment rendered 
her “unmarried” within the statute, 
thus establishing one of the prereq- 
uisites of a bastardy suit. In light of 
the purpose of the Act and the fact 
that B was married neither at con- 
ception nor birth, it seems that on 
this issue the court was correct. 


On the question of whether the 


*Fla. Stat. § 742.011 (1967) provides: 
“Any unmarried woman who shall be preg- 
nant or delivered of a bastard child, may 
bring proceedings in the circuit court, in 
chancery, to determine the paternity of 
such child.” 

*Fla. Stat., ch. 742 (1967). 

*1951-52 Fla. Op. Att'y Gen. 717. 

"Sanders v. Yancey, 122 So. 2d 202 (Fla. 
App. 1960); Illegen v. Carter, 123 So, 2d 
368 (Fla. 1960). 


child was a bastard, the court re- 
jected F's contention that he was 
entitled to a conclusive presumption 
that M was the father. The court did, 
however, imply that F should have 
the advantage of a rebuttable pre- 
sumption.* By so implying the court 
necessarily made at least two signifi- 
cant decisions: (1) that the presump- 
tion of legitimacy attaches if the 
mother is married at any time during 
pregnancy; and (2) an annulment 
decree before birth does not affect 
the presumption.? 

The first decision can be attributed 
to the court because B was neither 
married at conception nor birth. In 
the past, Florida courts have limited 
the presumption of legitimacy to cases 
where the child was conceived or 
born during marriage.* Therefore, the 
court in B.S.B. seems to be breaking 
new ground, although there is nothing 
in the opinion which specifically 
speaks to this issue. Whether such an 
extension is justifiable is questionable, 


*The implication arises from the court’s 
discussion of the merits of a rebuttable as 
opposed to a conclusive presumption, and 
the statement that: “Regarding the _ 
sumption, we say merely that it is rebut- 
table. . . .” The court’s conclusion that the 

resumption of legitimacy should be re- 
puttable rather than conclusive seems sound 
despite the fact that there is a strong eg J 
against bastardizing children. This policy is 
not so strong that it should foreclose all 
proof that the husband is not the father, for 
it seems sufficient to say that the presump- 
tion is rebuttable as long as it is a “strong” 
umption in that it can only be overcome 
deer and convincing” evidence. See 
Eldredge v. Eldredge, 16 So. 2d 163 (Fla. 
1944). 

"The court would have had to have made 
both of these decisions since they are neces- 
sary premises to holding that even a 
rebuttable presumption attached; and, as 
— earlier in the text, the court did so 
hold. 

"In re Ruff’s Estate, 32 So. 2d 840 (Fla. 
1947); Sanders v. Yancey, 122 So. 2d 202 
(Fla. App. 1960). 
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since it may be argued that someone 
like M, who was neither married to 
the mother at conception nor birth, 
should not be presumed to be the fa- 
ther merely on the basis that he was 
married to B at some point during her 
However, an argument in 
avor of the court’s holding is that this 
case is really no different from the 
situation where the mother just hap- 
pened to be married when the child 
was born but the marriage was dis- 
solved immediately thereafter. 

With regard to the second decision 
attributed to the court,2° the court 
was apparently holding that an annul- 
ment decree is effective from the time 
it is entered rather than ab initio. 
The reason that this decision can be 
attributed to the court is that if the 
annulment decree were effective ab 
initio, then B would, legally, have 
never been married to M and there 
would have been no basis whatsoever 
of presuming that M was the father. 
On this issue—effect of an annulment 
decree— the court's holding is con- 
sonant with prior Florida case law.™ 


*Possibly the court was quick to give F 
the advantage of a presumption because, 
from the facts, it appeared that it could 
easily be rebutted, i.e., when the child was 
conceived B had no contact with M but 
was dating F “exclusively.” 

See text preceding note 7, supra. 

“Florida Family Law § 3.24 (1965). 
See also In re Ruff’s Estate, 32 So. 2d 840 
(Fla. 1947). 


Release—Mutual Mistake—Known and 
Unknown Injuries 


Plaintiff, injured in an automobile 
accident due to defendant's negli- 
prmee. was told by his doctor that he 
ad a contusion and minor sprain of 
the lower back and that the pain 
would disappear within ten days. In 
reliance on this prognosis, plaintiff 
executed with defendant’s insurer a 
release of all claims by plaintiff 
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against defendant. Subsequently, a 
further examination disclosed a her- 
niated disc in plaintiff's lower back. 
Therefore, plaintiff brought suit and 
the trial judge granted defendant's 
motion for summary judgment. On 
appeal, held, affirmed on the basis 
that the subsequently discovered in- 
jury was only an additional conse- 
quence of the known injury and, thus, 
the release could not be set aside on 
the grounds of mutual mistake. 
Swilley v. Long, 215 So. 2d 340 (Fla. 
App. 1968). 

It has generally been held that a 
mutual mistake (a mistake shared by 
both parties ) which relates to material 
or essential matters may be the basis 
for avoiding a contract.1 With regard 
to one type of contract, a release in 
connection with personal injuries, 
most courts have held that if a sub- 
sequently revealed injury is a distinct 
injury, as opposed to a further con- 
sequence of a known injury, the agree- 
ment is void.2 In other words, a 
mutual mistake is not material unless 
the later discovered injury is a com- 
pletely separate injury from that orig- 
inally contemplated by the parties to 
the release. 

The reason for upholding the re- 
lease in the “further consequence” 
situation is that the courts feel that 
a release should not be void merely 
because the injuries prove to be more 
serious than the releasor believed 
them to be. Any other rule would 
virtually render all releases worth- 
less. In addition, it is a policy of the 


*17 C.J.S. Contracts § 144 (1963). 

*The release referred to is that which is 
often called a “general” release in that it 
covers “all claims.” The general principle 
cited in the text may not be applicable to 
a differently worded release; for example, 
if the agreement covers “all unknown and 
unanticipated injuries and damages.” See 
Berry v. Struble, 20 Cal. App. 2d 299, 66 
P.2d 746 (1937). 
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law to encourage amicable settlement 
of disputes — thus avoid litigation. 
The above principles have generally 
been subscribed to by Florida 
courts,? and this writer does not in- 
tend to take issue with them. How- 
ever, it appears as though the court 
in the instant case has incorrectly 
applied these principles. This is so 
because it seems that a “herniated 
disc” is not merely an additional con- 
sequence of a known injury but is 
another injury entirely. 

A case upon which the court in 
Swilley relied, DeWitt v. Miami 
Transit Co.,* is distinguishable. In 
DeWitt, where it was held that the 
release was valid, the doctor had 
failed to accurately evaluate the plain- 
tiffs injuries from the X-rays. Where- 
as, in the instant case the X-rays failed 
to disclose the herniated disc. In fact, 
Swilley seems more like Boole v. 
Florida Power & Light Co.,5 which 
the court in the instant case said was 
not apposite. In Boole the X-rays 
were negative, both parties believed 
the injuries were trivial, and the court 
set aside the release. 

Other cases in which the court held 
the release void are Clancey ov. 
Pacenti® in which the parties believed 
that plaintiff had a minor muscle 
sprain and it was discovered that she 
had two herniated spinal discs; and 
Borzer v. Alan Wood Steel Co.7 
where an injury thought to be a 
mere wrenched shoulder turned out 
to be a serious shoulder injury.® 


*See, e.g., Boole v. Florida Power & Light 
Co., 147 Fla. 589, 3 So. 2d 335 (1941). 

“95 So. 2d 898 (Fla. 1957). 

°147 Fla. 589, 3 So. 2d 335 (1941). 

*15 Ill. App. 2d 171, 145 N.E.2d 802 
(1957). 

"130 Pa. Super. 
(1938). 

*See also Purvis v. Pennsylvania R.R., 96 
F. Supp. 698 (E.D. Pa. 1950). 


182, 196 Atl. 532 


Workmen’s Compensation-Penalty For Late 
Payment of a “Washout Settlement” 


Eighteen days after a compensation 
order approving a lump sum stipula- 
ted (a “washout settle- 
ment”) was entered by a judge of 
industrial claims,1 the employer sent 
a check to the claimant's wife, This 
check was presented for payment, re- 
turned because of insufficient funds, 
represented, and finally paid; such 
final payment occurring 43 days after 
the compensation order was entered. 
The claimant then filed for 20 percent 
penalties pursuant to section 440.20 
(6) of the Florida Statutes.2 After a 
decision in the claimant’s favor, the 
Florida Industrial Commission, on ap- 
peal by the employer, reversed on the 
ground that a “washout settlement” 
was not an “award” within the mean- 
ing of section 440.20(6). On 27 
to the Florida Supreme Court, held, 
reversed. A washout settlement ap- 
proved by a judge of industrial claims 
is an award within section 440.20(6) 
and, therefore, subject to a penalty 
for late payment, Brantley v. ADH 
Bldg. Contractors, Inc., 215 So. 2d 
297 (Fla. 1968). 

Prior to a 1959 amendment to sec- 
tion 440.20(10), stipulated lump sum 


*This was done pursuant to Fla. Stat. 

§ 440.20(10) (1967). 

*Fla. Stat. § 440.20(6) (1967) reads in 
rt: 

"7 If any compensation, payable under the 
terms of an award, is not paid within 
twenty (20) days after it becomes due, 
there shall be added to such unpaid com- 

tion an amount equal to twenty 
percent (20%) thereof... . 

(Emphasis added ) 

The Florida Supreme Court in Rutherford v. 

Seven-Up Bottling Co., 83 So, 2d 269 (Fla. 

1955) held that payment becomes due on 

the date the compensation order is entered 

and not when the order becomes final under 

Fla. Stat. § 440.25(4) (1967). 

*Brantley v. ADH Bldg. Contractors, Inc., 

F.LC. Decision No, 2-1676 (Jan. 4, 1968). 
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settlements (“washout settlements” ) 
aw by a judge of industrial 
claims were held not to be a final 
adjudication, since they were subject 
to a petition for modification. With 
the 1959 amendment, such washout 
settlements are not subject to a = 
tion for modification and, therefore, 
should now be considered a final 
adjudication.5 Since washout settle- 
ments have attained this status and 
since it is necessary for a judge of 
industrial claims to approve washout 
settlements before they are free from 
a petition for modification, the Su- 
preme Court felt that such approval 
was more than a mere “rubber stamp” 
of an agreement reached by the 
parties—it was the exercise of “quasi- 
judicial” judgment.® 

In addition, the court could see no 
basis for not applying the purpose of 
section 440.20(6), which is to assure 
prompt payment of benefits, to a 
washout settlement when such applies 
to any other order to pay workmen’s 
compensation benefits. 

e decision in Brantley seems cor- 
rect because there appears to be no 
distinction between an order entered 
under section 440.20(10) and one en- 
tered pursuant to sections 440.25(3)7 
or 440.28 as far as prompt payment is 
concerned. The reason for requiring 
prompt payment is to protect the 


‘Russell v. Bass, 107 So. 2d 281 (Fila. 
App. 1958). 

*See Westinghouse Elec. Supply Co. v. 
Reagan, 159 So. 2d 222 (Fla. 1964). 

*Under F.L.C. Rule 16 (e) and (g) the 
judge of industrial claims before approving 
ump sum settlements is required to examine 
them pursuant to certain criteria to deter- 
mine if they are in the best interest of the 
person entitled to compensation. 

"Section 440.25(3)(c) provides for the 
making of general compensation orders by 
the judge of industrial claims following a 
hearing. 
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claimant against unnecessary delay in 
receiving money for which he may 
have immediate need.® In fact, as the 
court states, a washout settlement by 
its very nature indicates an “immedi- 
ate need for substantial sums of 
aie over and above the periodic 


monthly payments.”® 


*See Lockett v. Smith, 77 So. 2d 817 
(Fla. 1954). 

*The instant case was remanded by the 
Supreme Court for a determination of what 
portion of the washout settlement was for 
“compensation,” upon which a penalty may 
be assessed, and what portion was for past 
and future medical expenses which are not 
considered “compensation.” See Royer v. 
United States Sugar Corp., 4 So. 2d 692 
(Fla. 1941); Jessup v. Don’s Gulf Serv. 
Station, F.I.C., Decision No. 2-1472, cert. 
denied, 18 So. 2d 463 (Fla. 1965). 
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IRREVOCABLE TRUST SEMINAR 


All members of The Florida Bar are invited to attend a seminar on The 
Irrevocable Trust sponsored by the Tax Section and the Real Property, Pro- 
bate and Trust Law Section. The seminar will feature the educational film, 
The Irrevocable Trust, prepared by Professor A. James Casner of the Harvard 
Law School. 


The film, produced by the ABA, is a color and sound motion picture in 
three parts. A distinguished panel of two attorneys from each section will 
discuss the material covered in each reel as it is shown. In addition, each 
viewer will receive a copy of the 51-page Study Outline that accompanies the 
film. 


The film and the Outline cover the short-term or reversionary trust, the 
retained-income-interest trust, the present-interest trust for a minor, and the 
trust for a substantial permaneni gift. The Study Outline also contains a 
sample form of each of the trusts discussed in the film. 


The program is scheduled to begin at 9:30 a.m. on Saturday, April 26, 
1969, at the Sheraton-Tampa Motor Inn (Cass and Morgan Streets) in 
Tampa, with adjournment at 4 p.m. The fee for the program, including the 
Study Outline and luncheon, is $10. Checks should be made payable to The 
Florida Bar. Reservations for hotel accommodations should be made directly 
with the hotel. 


' Enclosed is a pre-registration form for your convenience. Please clip 
and mail to Mrs. Barbara M. Sauls, The Florida Bar, Tallahassee, Florida 


| plan to attend the Institute on the Irrevocable Trust in Tampa on April 26, 1969. 
Enclosed is my check for $10.00 which includes cost of the Study Outline and 
luncheon. 


Name 


Address 


City and State 
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News and Notes 
Lawyers Title Guaranty Fund 


(By the staff of Lawyers’ Title Guaranty Fund) 


National Conference of The Ameri- 
can Land Title Association and The 
American Bar Association . . . A state- 
ment of principles relating to real 
estate transactions submitted by the 
American Land Title Association Con- 
ferees was reviewed by the Special 
Committee on Lawyers’ Title Guar- 
anty Funds of the American Bar 
Association and representatives of the 
National Conference of Bar Related 
Title Insurers, of which the Florida 
Fund is a member, at the midyear 
meeting of the ABA in Chicago in 
January 1969. The principles sub- 
mitted limit the exclusive sphere of 
lawyers in real estate transactions to 
advocacy as defined by the principles 
and provide that as to all other phases 
of the “real estate title industry” the 
lawyer is engaging in business. There 
was unanimous agreement that the 
principles as submitted were not 
acceptable. 

New Building . . . An architect has 
been employed to design a new build- 
ing to be constructed as an addition 
to the present Fund Headquarters at 
32 West Gore Street, Orlando. The 
building will be functionally designed 
for efficient operation of The Fund 
and will allow for the expansion to a 
computerized operation of The Fund 
and other services to lawyers. 

Visitors From Other States .. . 
In January 1969, Eugene L. Lefler, a 
member of the State Bar of Texas 
Committee on Professional Efficiency 
and Economic Research, visited Fund 


Headquarters to study the use of The 
Fund by Florida lawyers. He will re- 
port the results of his study to his 
committee. Other members of his 
committee visited Funds operating in 
other states. 

Florida Association of Legal Sec- 
retaries . . . The Board of Governors 
of the Florida Association of Legal 
Secretaries held a meeting in Orlando 
on January 17-19. Paul Stichler and 
Gene Wilder of The Fund’s staff were 
dinner guests on Saturday and had 
the opportunity to visit with secre- 
taries of Fund members from around 
the state. Many showed an interest in 
having a Fund sponsored seminar for 
legal secretaries held in their cities. 

Title Note By A Fund Attorney... 
Mortgage Foreclosure . . . Election 
of Remedies . . . The recent case of 
Klondike, Inc., v. Blair, 211 So. 2d 41 
(4th D.C.A. Fla. 1968), enlarges the 
relief available to mortgagees in Flor- 
ida and gives them the same rights as 
are available to mortgagees in most 
other states. Prior to that case some 
law treatises were citing State v. Har- 
rison, 190 So. 483 (Fla. 1939), as 
authority for the proposition that a 
suit at law upon a note secured by a 
mortgage bars the mortgagee from 
foreclosing the mortgage. The court 
in the Harrison case did make the 
following statement: 

. . here the plaintiff abandoned his 
security, as he had a right to do, and 
elected to sue at law on the open notes. 
He had a right to pursue either of 


these courses but when he elected to 
follow one, he is barred from the other. 
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The Klondike case involved a mort- 
gage foreclosure by a mortgagee who 
had previously obtained a judgment 
in an action on the note secured by 
the mortgage, but no execution was 
issued on it and no payment received. 
The trial judge dismissed the fore- 
closure based on the Harrison case. 
The district court of appeal reversed 
the trial judge, declared the above 
quote in the Harrison case to be 
dictum, and held a mortgagee’s filing 
of an action on a note did not amount 
to an abandonment of its security or 
— its bringing suit to foreclose 

e mortgage where there was no 
payment or satisfaction. 


New Members Since Last Report: 


Jules S. Cohen Orlando 
Joseph W. Durocher Orlando 
Kenneth G. Hadcock 

Guy W. Held West Palm Beach 
Ross A. Hodge Fort Lauderdale 
Earl M. Johnson Jacksonville 
Larry K. Meyer Clearwater 
Jack B. Nichols Winter Park 
James P. Panico Orlando 
Kjell Pedersen ....Fort Myers Beach 
John W. Rodgers Orlando 
John C. Stone, Jr. .......... Orlando 
Philip Tatich Winter Park 
Neil C. Taylor Jacksonville 


Recent Opinions of 
The Attorney General 


CRIMINAL LAW — ATTORNEY FEE — 
COURT-APPOINTED COUNSEL — Sec. 
27.53(2) FS 
To: Joseph O. MacBeth, Assistant State At- 
torney, Sebring 

Trial judge may allow a fee for an at- 
torney appointed by the court to represent 
an insolvent defendant on appeal, where the 
public defender was permitted to withdraw 
as counsel. December 12, 1968; 068-107. 


CONSTITUTION — APPOINTMENT — 
LIEUTENANT GOVERNOR — Art. IV, 
Sec. 1, Con. 
To: Claude R. Kirk, Jr., Governor of Florida 
Governor has the right to appoint a lieu- 
tenant governor, based upon wording of the 
revised State Constitution and upon judicial 
authority. December 16, 1968; 068-108. 


COUNTY COMMISSIONERS—BOARD OF 
EQUALIZATION — FARM LANDS -— Sec. 
193.201, FS 
To: _— O. Dickinson, Jr., State Comptrol- 
er 

Proper method of review of decisions of 
the county agricultural zoning boards should 
be by direct attack in the circuit court on 
the subject of classification of lands, and by 
review of a board of county commissioners 
as to assessment, valuation and classification 
of lands claimed to be agricultural. Decem- 
ber 20, 1968; 068-109. 
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CONSTITUTION — OFFICER DEFINED 
— POWERS AND DUTIES — Art. II, Con. 
To: Bill Gunter, State Senator, 18th District 

State, county and municipal officers with- 
in the intent of the 1968 revised Constitu- 
tion are those persons invested by law with 
official duties and powers, and will not in- 
clude mere employees, even though they 
may exercise such powers as the agent of 
an officer. January 24, 1969; 069-2. 


CONSTITUTION — COUNTY OR CITY 
OFFICER DEFINED — Art. II, Con. 
To: George C. Dayton, Pasco County School 
Board Attorney 

The same person may serve as attorney 
for the city of Dade City, an officer of the 
city, and also as attorney for the Pasco 
County School Board, an employee of the 
board. January 24, 1969; 069-3. 


WORKMEN’S COMPENSATION—ELECT- 
ED OFFICIALS—COUNTY LIABILITY— 
Ch. 440, FS 
To: Earl Rich, Circuit Court Clerk, Sebring 
Elected public officials may not be in- 
cluded within the county policy of Work- 
men’s Compensation, and if such official is 
injured in line of duty, the county may not 
be held liable in ages. January 27, 
1969; 069-4. 


CONSTITUTION — PUBLIC DEFENDER 
— LEGISLATOR — Art. II, Con. 
To: Philip S. Shailer, Public Defender, 17th 
Circuit 

A member of the state legislature may 
also be employed as an assistant public de- 
fender, the latter being employment and not 
an office. January 27, 1969; 069-5. 
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James R. Stewart, Jr., of West Palm 
Beach resigned his position as Palm 
Beach County judge to accept ap- 
pointment to the vacancy on the 15th 
Circuit Court bench created by the 
December retirement of Judge Russell 
O. Morrow. Governor Claude Kirk 
appointed former State Representa- 
tive Joseph W. H. Humphrey of 
Boynton Beach to succeed Judge 
Stewart. 

Joseph P. Metzger of West Palm 
Beach was appointed by Governor 
Kirk to a new judgeship on the 15th 
Judicial Circuit Court bench, The 
judgeship was authorized for Palm 
Beach County by the last legislature. 

Howard H. Harrison, Jr., of West 
Palm Beach was recently sworn in as 
magistrate court judge. 

Thomas Gene Freeman, Jr., was 
appointed to temporarily fill the va- 
cancy created by the resignation of 
North Orlando Municipal Judge Ned 
N. Julian. Judge Freeman was re- 
cently presented the Distinguished 
Service Award by the Seminole-San- 
ford Jaycees. 

John A. H. Murphree has been des- 
ignated as presiding judge of the 
Eighth Judicial Circuit. 

Broward County Juvenile Court 
Judge Franklin Anthony Orlando re- 
ceived the Distinguished Service 
Award from the Fort Lauderdale 
Jaycees at a banquet in January. 


James L. Amsden of Plantation, 
formerly assistant Broward County 
attorney, was appointed judge of in- 
dustrial claims in Broward and Collier 
counties for the Florida Industrial 
Commission. He succeeds Nels Ray- 
mond Pearson, who was elected to 
the court of record. 

South Miami City Judge Robert A. 
Zinzell is the newly elected president 
of the South Miami Chamber of 
Commerce. 

John V. Ferguson was recently 
sworn in as Dade County Juvenile 
Court judge. He had been assistant 
state attorney for eight years—1956- 
1964. 

L. R. Huffstetler, Jr., of Eustis, 
formerly county prosecutor, has been 
named Lake County judge. He suc- 
ceeds John W. Booth, who was elected 
to the Fifth Circuit Court. County 
Judge W. A. Milton, Jr., who was 
re-elected, and Judge Huffstetler were 
administered the oath of office by 
Circuit Court Judge W. Troy Hall, Jr. 

Joseph P. McNulty of Largo was 
recently sworn in as judge of the 
Second District Court of Appeal by 
Chief Judge Woodie A. Liles. Judge 
McNulty, formerly Sixth Judicial Cir- 
cuit Court judge, was elected to his 
new post in November. Florida Su- 
preme Court Justice E. Harris Drew 
was among those participating in the 
ceremony and he remarked that 
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Florida courts face an increasing 
workload due to having to interpret 
the new constitution and because of 
growing population. He also pointed 
out that from figures taken in a 
seven-year study (1957-1964), it was 
shown that 99 per cent of the deci- 
sions of the courts of appeal as origi- 
nally rendered were Binal and not 
overturned or altered by the Florida 
Supreme Court. 

Others participating in the enrob- 
ing were Judge James H. Walden of 
Vero Beach, chairman of the District 
Court of Appeal Conference; Judge 
Ben F. Overton, presiding judge of 
the Sixth Judicial Circuit; Florida Bar 
President Marshall M. Criser; and 
Clearwater and St. Petersburg Bar 
Association Presidents William W. 
Gilkey and Edward A. Turville, 
respectively. 


Robert L. Williams was appointed 
by Governor Kirk to fill the vacancy 
on the Sixth Judicial Circuit Court 
bench created by the resignation of 
Judge McNulty and has been sworn 
in. At 34, Judge Williams, a former 
assistant city prosecutor in St. Peters- 
burg, is the youngest circuit judge in 
Pinellas County. 

Presiding judge of the First Judicial 
Circuit, Ernest E. Mason, was named 
the winner of the Pensacola Kiwanis 
Club’s 48th Civic Award at a banquet 
in January. Judge Mason was honored 
for several activities, one being his 
work as president of the National 
Tuberculosis and Respiratory Associa- 
tion. A leader in community affairs, 
Judge Mason received the 1959 Good 
Government Award from both the 
Pensacola and Florida Jaycees. 


Members of the Florida Council of Juvenile Court Judges are pictured at The Florida 
Bar Center for the opening session of their three-day conference in Tallahassee 
February 13, 14 and 15. Judge Mervin Rehrer of Sebring (center) is immediate past 
president of the council. Newly elected officers are Judge Donald E. Stone, Miami, 
resident; Judge W. A. Milton, Jr., Tavares, president-elect; Judge Phillip L. Knowles, 
ampa, vice president; Judge Monroe W. Treiman, Brooksville, secretary; and Judge 
G. E. Bryant, Jr., Okeechobee, treasurer. New officers of the Council Foundation are 
Judge D. Arthur Yergey, Orlando, president; Judge Theodore F. Bruno, Pensacola, vice 
president; Judge W. A. Milton, Jr., treasurer; and Judge Monroe W. Treiman, secretary. 
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Five federal judges in the Middle 
District of Florida have adopted 
guidelines restricting the release of 
information to newsmen and state- 
ments by attorneys in criminal cases. 
The rule covers arrests of suspects, 
grand jury pre-trial 
activities, trials, and sentencing and 
—— procedures. It was signed 
y Judges Joseph P. Lieb, William A. 
McRae, Jr., George C. Young, Charles 
R. Scott, and Ben Krentzman and 
covers court operations in Tampa, 
Orlando, Jacksonville, Ocala and Fort 
Myers. The rule instructs all court- 
house personnel not to divulge infor- 
mation concerning pending criminal 
cases without authorization from the 
judges. It also restricts attorneys from 
making statements that would be 
likely to interfere with a fair trial or 
prejudice the “due administration of 
justice.” 

Recently retired Second District 
Court of Appeal Judge William P. 
Allen of Bartow was honored by the 


members of the 10th Judicial Circuit 
Bar Association at a_ testimonial 
luncheon in January. Former Gover- 
nor LeRoy Collins, who appointed 
Judge Allen when the appeal court 
was established ten years ago, was 
chief speaker at the event. Judge 
James H. Walden of the Fourth Dis- 
trict Court of Appeal was also a 
special = Chief Judge Woodie A. 
Liles of the Second District Court 
presented Judge Allen with a bronze 
plaque. Other members of the Second 
District Court present were Judges 
Robert T. Mann, T. Frank Hobson, 
Jr., William C. Pierce and Joseph P. 
McNulty. All of the 10th Judicial 
Circuit judges were present as 
Judge Allen is a former member of 
that court. 

Joseph Tomberg was appointed 
Boynton Beach municipal judge by 
the city council. He succeeds former 
Judge Martin Durkin. 

Walter W. Snell of Daytona Beach 
has assumed the office of justice of 


Milton Friedman became Dade County’s 
newest circuit court judge in January after 
having won the position in the November 
election. Here he is robed by Circuit Court 
Judge Marshall Wiseheart. (Miami Herald 
photo) 
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Chief Judge Arthur Winton and Judge 
Arthur Maginnis, Metropolitan Court of 
Dade County, Miami, and Marvin J. An- 
derson, assistant dean, Hastings College 
of the Law, discuss traffic case evidence 
during the 22nd Western Regional Traffic 
Court Conference, held at Hastings Col- 
the Law in San Francisco, January 


the peace of the 12th District of 
Volusia County following his election 
in November, He also serves as city 
judge of Port Orange and associate 
city judge of Daytona Beach. 

Terry R. McDavid has taken office 
as Columbia County judge, succeed- 
ing G. A. Buie, Jr., who retired after 
28 years in that position. 

County Judge Julian E. Laramore 
of Jackson County has resigned to 
accept a position with a private cor- 
poration. His successor is R. Robert 
Brown of Marianna. Judge Brown is 
publisher of Wilson Publishing Com- 
pany in Chipley and not a member 
of The Florida Bar. 

Former Baker County State Repre- 
sentative John J. Crews, Jr., who was 
recently appointed to the Eighth Ju- 
dicial Circuit Court bench, was ad- 
ministered the oath of office by Judge 
George L. Patten in ceremonies in 
Gainesville. 


Governor Claude Kirk has ap- 


pointed J. Edward Curren as judge 
of Small Claims Court of Okeechobee 
County to succeed Lester Windsor 
Jennings. Judge Curren was formerly 
prosecuting attorney. 

The Conference of Circuit Judges 
of Florida held its annual meeting 
February 12-15 at the Cape Kennedy 
Hilton in Cape Canaveral. Reports 
were made on judicial administration, 
rules and statutory changes, retire- 
ment, compensation and tenure, dis- 
cipline, criminal and civil procedure, 
judicial qualification, “crime in the 
street,” and revision of Florida law. 
Ernest Friesen, Jr., director of admin- 
istration of the United States Courts, 
spoke on new crime acts before Con- 
gress. Other participants included 
Florida Supreme Court Justice B. K. 
Roberts, Florida Bar President Mar- 
shall M. Criser, Circuit Judge Volie 
A. Williams, Jr., and Brevard County 
Bar Association President George 
Ritchie. 


TRAFFIC ACCIDENT ANALYST 


Traffic accident analysis and reconstruction—Expert 
Formerly Automotive Engineer with National Bureau of Standards 


CLARENCE S. BRUCE 
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Local Bar Associations 

New officers of the Marion Coun 
Bar Association are Randolph Clifford 
Tucker, Jr., president; William The- 
ron Swigert, Sr. vice president; 
Donald Neal Denson, secretary; and 
Gary Calvert Simons, treasurer. All 
are of Ocala. 

Arthur Morton Wolff of Fort Wal- 
ton Beach is the 1969 president of the 
Okaloosa-Walton Bar Association. 
Other officers are John Flanigan 
Harris, vice president; Captain 
Phillip Herron, secretary; Don Durell, 
treasurer; and Lt. Col. J. T. King, 
governor. 

New president of the Miami Beach 
Bar Association is Zev W. Kogan. 

Florida Bar Board of Governors 
member Richard T. Earle, Jr., spoke 
of the responsibility of the St. Peters- 
burg Bar Association in the com- 
munity at the January meeting of the 
local bar. New officers have also been 
nominated and these include William 
H. Carey, president-elect; Elizabeth 
A. Kovachevich, secretary; and G. 
Robert Bolton, treasurer. 

The January meeting of the Jack- 
sonville Bar Association honored 
Edward S. Hemphill, David J. Lewis, 
Miss L. H. Shoemaker and C. D. 
Towers for having completed 50 years 
of active service as members of The 
Florida Bar. 

New officers of the Seminole Coun 
Bar Association are Harold F. John- 
son, president; Albert Neal Fitts, sec- 
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retary-treasurer; Joseph Mark Mur- 
asko, vice president. 

Florida Industrial Commission 
Chairman Thomas W. Johnston was 
the principal speaker at the February 
meeting of the Dade County Bar 
Association Workmen's Compensation 
Committee. He spoke on the over- 
whelming impact Florida’s tremen- 
dous growth has had on the state’s 
workmen's compensation program. He 
pointed out that “in 1935, roughly 
7,000 employers were covered by 
workmen’s compensation in Florida. 
They had less than 200,000 employees. 
And less than a million dollars was 
paid in compensation and medical 
benefits. . . . In 1967, we had almost 
134,000 employers in the program 
with roughly more than a million 
and a half workers. Compensation 
and medical payments were $47,700,- 
000.” Johnston also said that Florida’s 
program is continuously harassed b 
“threats of Federal encroachment wit 
various bills that would incorporate 
the state-administered programs into 
the social security system” such as the 
Javits Bill. He feels the best way to 
prevent Federal encroachment is “to 
make our own system so strong and 
effective that the Federal advocates 


FOR SALE: 1 to 200 Sor'thern; 1 to 187 
Sothern Second. 387 Volumes for 
$1,148, F.0.B. Orlando. A lower offer 
will be considered, especially if the sale 
can be made promptly. Call Orlando 
(305) 841-6900. 
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will have nothing to offer except an 
obsolete exercise in futility garbed 
in bureaucratic gobbledygook. 

Stephan Jay Ross was elected presi- 
dent of the Bay Area Trial Law- 

ers, Inc., in Tampa to succeed the 

te Nelson B. Stephens. John Bert 
Grandoff, Jr., was elected as vice 
president to fill a vacancy within the 
board of directors. Other officers are 
Vice Presidents John R. Parkhill, 
Stephen W. Sessums, Thomas E. 
Bissonnette and Roger A. Vaughan, 
Jr.; Secretary Britt Whitaker; and 
Treasurer John Phillip Griffin. 

Winter Haven Bar Association’s 
new officers are Raymond A. Goodwill, 
Jr., president; C. Ray McDaniel, vice 
president; and John Dungan Kaylor, 
secretary-treasurer. 

Frederick Chase, Jr., is 1969 presi- 
dent of the West Pasco Bar Associa- 
tion. Serving with him are Richard C. 
Williams, president-elect; Jack B. 
McPherson, vice president; Harvey 
V. Delzer, secretary; and Charles G. 
Edwards, treasurer. 

The Florida Council of Bar Asso- 
ciation Presidents held a luncheon 
meeting at the Holiday Inn in Stuart 
on Saturday, March 1, to draw upon 


one another's experience in conduc- 
ting successful local bar association 
programs. 

Chairman George Baker Thomson, 
Chairman-elect Charles B. P. Sellar, 
and Secretary-Treasurer Phyllis Sham- 
panier were in charge of the meeting. 
John G. McKay, Jr., of Miami discuss- 
ed professional associations to the 
group of local bar presidents for their 
personal interest and also as a sug- 
gested topic for local bar programs. 


Office Openings and Removals 

Morris Cohen announces the re- 
moval of his offices to 16300 N.E. 19th 
Avenue, North Miami Beach 33162. 
The telephone number is 954-0811. 

Robert O. Collins has relocated his 
offices at 1926 Harrison Street, Holly- 
wood, The telephone number is 929- 
2236 


The Tampa law offices of Granville 
M. Alley, Jr., announce the openin 
of a Miami office at 6020 N.W. 32n 
Court, Post Office Box 51, Northwest 
Branch. 

Morton B. Zemel, former regional 
counsel to Florida State Beverage 
Department, announces the opening 
of his office at 17166 N.E. 19th Ave- 


Supreme Court Justice Campbell Thornal is congratulated by Chesterfield H. Smith 
(right) and an official of the American Judicature Society following his speech before 
a joint luncheon of the Society and the National Council of Bar Presidents in Chicago 
in January. Justice Thornal spoke on “The Unified Bar—tintegrate or Disintegrate?”’ 
Smith of Lakeland is chairman of NCBP. In the audience at the ABA midwinter meeting 
were Florida Bar President Marshall Criser, President-elect Mark Hulsey, Jr., and 


Assistant Staff Counsel Richard C. McFarlain. 
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nue, North Miami Beach, telephone 
949-4521. 

William Shapiro has opened his 
office at 208 S.E. Sixth Street, Fort 
Lauderdale 33301. His telephone 


number is 523-3471. 
Former Broward County Court of 


Record Judge Robert J. O’Toole has 
gone into private practice at 2745 E. 
Oakland Park Boulevard, Fort Laud- 
erdale. 

Bacon, Hanley and Piper announces 
the removal of its offices to 2959 
First Avenue North, St. Petersburg. 
The telephone number is 862-5179. 

Jules S. Cohen announces the mov- 
ing of his office to Suite 105, North 
Magnolia Avenue, Orlando. The tele- 
phone number is 422-7344. 

Richard Elwood Conner has opened 
his office in Room 211, 2651 North 
Federal Highway, Fort Lauderdale 
33306. 


The gavel of the presidency of the Bar 
Association of Tampa and Hillsborough 
County is extended Herboth S. Ryder 
(right) by retiring President Lewis H. 
Hill tll. New officers were installed at 
the annual dinner of the association on 
January 15. 


Partnerships and Associations 

Arthur N. Sheppard has become a 
partner in the Miami Beach firm of 
Meyer, Weiss, Rose & Arkin. 

E. David Tyner, former associate 
in the firm of Barnes & Sumner, is 
now a partner in that firm, hereafter 
to be known as Bares, Sumner & 
Tyner. Offices are in Dade City and 
Zephyrhills. 

The Miami firm of Sams, Anderson, 
Alper & Spencer announces that A. J. 
Barranco, Jr., and Roger A. Bridges 
have become associated with the firm. 

Edward J. Hanlon, Jr., former judge 
of the Criminal Court of Record of 
Orange County; Herbert G. Gillis, 
former assistant Orange County solici- 
tor; William B. Barnett, former as- 
sistant public defender of the Ninth 
Judicial Circuit; and Meredith J. 
Cohen, former executive assistant 
Orange County solicitor, have formed 
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the firm, Edward J. Hanlon, Jr., & 
Partners, located at 69 E. Central 
Avenue in Orlando. 

The firm of Wotitzky, Wotitzky & 
Schoonover announces that Charles 
J. Cheves, Jr., has become a partner 
in the firm, which will continue prac- 
tice under the name of Wotitzky, 
Wotitzky, Schoonover & Cheves. 
Offices are in Punta Gorda. 

Theodore R. Nelson and Michael 
K. Feldman announce the formation 
of the firm Nelson & Feldman, with 
Alvin S. Sherman as an associate. 
Offices are in the Century Building, 
1135 Kane Concourse, Bay Harbor 
Islands, Miami Beach. The branch 
office is at 605 Lincoln Road in Miami 
Beach where Stanley B. Richard is 
the counsel. 

Arthur J. Gutman and Morton A. 
Kesler, former first assistant state 
attorney in Duval County, announce 
the formation of a partnership for 


general practice under the firm name 
of Gutman & Kesler at 1107 Universal 
Marion Building, Jacksonville 32202. 
The telephone number is 356-6363. 

Van den Berg, Gay, Burke & Dyer 
are announcing that Blair W. Clark 
and Michael W. Melvin have become 
associated with the firm. Offices are 
at 16 South Magnolia Avenue in 
Orlando. 

The firm of Richards, Nodine, Gil- 
key & Fite announces that Larry K. 
Meyer has been admitted to partner- 
ship and the firm name has been 
changed to Richards, Nodine, Gilkey, 
Fite & Meyer. It is located at Lincoln 
Avenue and Park Street, Clearwater. 

Gordon W. Wells and Gerald L. 
Brown announce that Eugene N. 
Stephens, Jr., is now an associate of 
the firm Wells & Brown at 210 Brent 
Annex, Pensacola. 

The partnership of Miller & Capp 
involving Joel Miller and Alvin Capp 


The St. Petersburg and Clearwater Bar Associations held their second annual joint 
dinner meeting at the Clearwater Beach Statler Hilton in February. Shown shaking 
hands at the head table are St. Petersburg Bar Association President Edward A. 
Turville (left) and Clearwater Bar Association President William W. Gilkey. Charles W. 
Burke was the main speaker and spoke on the work of local Grievance Committees. 


(Pinellas Review photo) 
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has been dissolved. Paul C. Mueller 
is now associated with Joel Miller at 
500 Northeast 3rd Avenue, Fort 
Lauderdale. 

Stephen H. Cypen, a recent ad- 
mittee to the Bar, has become an 
associate of the Irving Cypen Law 
Offices, 825 Arthur Godfrey Road, 
Miami Beach. 

Roland Fox and Clayton B. Burton 
announce the formation of a profes- 
sional service corporation for the 
practice of law under the name of 
Fox & Burton Professional Associa- 
tion, with Alan S. Kay as an associate. 
Offices are in the Imperial Office 
Center, 1417 South Belcher Road, 
Clearwater. 

The Miami law firm of Ward & 
Ward announces a change of name 
to Ward, Ward, Straessley & Hiss. 
Henry A. Edgar, Jr., has become as- 
sociated with the firm. 

Myers, Kaplan & Porter has chang- 
ed its name to Myers, Kaplan, Porter, 
Levinson & Kenin. Offices are in the 
Eleven Fifty Building, Miami. 

Bazemore & Midgley of Fort Myers 
announces that William J. Nelson has 
become associated with the firm. A 
branch office has been opened at 
6035 Estero Boulevard, Fort Myers 
Beach. 


Cliff B. Gosney, Jr., has formed 
a partnership with William V. Emery 
III under the name of Gosney & 
Emery. R. Michael Hutcheson is an 
associate of the office, located at 179 
Broadway, Daytona Beach. 

Paul R. Pizzo, a recent admittee to 
The Florida Bar, has become an as- 
sociate in the Tampa firm of Allen, 
Dell, Frank & Trinkle. 

William Whitaker & Associates of 
Orlando announces that John R. 
Overchuck of Tallahassee is now as- 
sociated with the firm. 

Recent Florida Bar admittee Rich- 
ard L. Hennekam has become associ- 
ated with Edward R. Johnson of Fort 
Lauderdale. 

William P. O'Malley and Kenneth 
A. Sunne have formed a partnership 
for general practice under the firm 
name of O'Malley & Sunne. Albert L. 
Rogero, Jr., is an associate of the 
firm, with offices at 301 Pierce Street, 
Suite 401, Clearwater Professional 
Building, Clearwater. 

Former Palm Beach County Magis- 
trate Judge William C, White is now 
associated with the firm of Blank and 
Davis, located at 316 Pan American 
Building, West Palm Beach. 

David Eames Blount has become 
associated with Collis H. White as 
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Tampa City Judges Rob- 
ert M. Johnson, Charles 
Scruggs and James P. 
Calhoun welcome newly 
appointed City Judge 
Nick Falsone (left). 
Judge Falsone is filling 
the position left by 
Judge Calhoun, who be- 
came judge of the Hills- 
borough County Juvenile 
Court. (Tampa Tribune 
photo) 


the firm of White & Blount, Suite 695 
Citizens National Bann Building, 
Orlando. 

William S. Belcher and Joseph W. 
Fleece, Jr., announce the formation of 
a partnership for general practice 
under the firm name of Belcher & 
Fleece, 301 West Coast Title Building, 
St. Petersburg. William Fletcher Bel- 
cher will be an associate of the firm. 
The telephone number is 862-5189. 

The Pompano Beach firm of Sulli- 
van, Cochran, Ranaghan & Bailey 
announces that George E. Gleason 
has become an associate. 

Goldman, Presser & Lewis of Jack- 
sonville announces that William Nuss- 
baum has become a member of the 
firm which will continue as Goldman, 
Presser, Lewis & Nussbaum. 

The Fort Pierce partnership of 
Smith & Kirkland has been dissolved. 
Rupert Jasen Smith and Rupert N. 
Koblegard III, a former associate of 
the firm, have formed a new partner- 
ship and will continue in practice at 
209 Raulerson Building, Fort Pierce. 
Granvel S. Kirkland was appointed 
Baker County prosecuting attorney 
and is practicing law in Macclenny. 

Charles M. Waygood, formerly an 
assistant professor and librarian at 
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Stetson University College of Law, 
became a member of the New York 
firm of Olwine, Connelly, Chase, 
O'Donnell & Weyher. Waygood had 
been associated with the firm since 
January 1962, shortly after leaving 
Stetson. 

Zell H. Altman and Charles E. 
Miner, Jr., have announced their as- 
sociation in the practice of law at 
219 North Dixie Highway, Lake 
Worth, under the firm name of 
Altman & Miner. 

Quentin V. Long and Edmond L. 
McMorrough of Long & McMorrough 
announce that Joe L. McClung, for- 
mer judge of the Broward County 
Juvenile Court, has joined them in 
the practice of law under the firm 
name of Long, McMorrough and 
McClung, located in Hollywood. 

Garth A. Webster and Donald D. 
Gillis have become partners in the 
firm Wakefield and Underwood, Suite 
211, 150 E. Second Street, Miami. 


Other News of Interest 
For the first time, due to provisions 
in the new constitution, state attor- 
neys are able to name their own as- 
sistants rather than have the governor 
appoint them. State Attorney Gordon 
G. Oldham, Jr., of the Fifth Judicial 


Circuit recently made two new ap- 
pointments. John Marshall Green, Jr., 
of Ocala was appointed to succeed 
Young J. Simmons, who declined re- 
appointment, and Joseph E. Johnston, 
Jr., of Brooksville was named to suc- 
ceed Lovick P, Williams of Inverness. 
Green, who was formerly special as- 
sistant state attorney, will serve Mar- 
ion County and Simmons will serve 
as special assistant. Johnston will 
serve Citrus and Hernando counties. 
He is a former state senator, city 
attorney, and Hernando County pros- 
ecuting attorney. 

Former State Representative Wal- 
lace Lee Storey of Bartow is the new 
assistant state attorney in the Tenth 
Circuit, succeeding W. William Ells- 
worth, Jr., of Lakeland. Storey is also 
counsel for the General Legislative 
Committee of the Florida Legislature. 
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Tampa attorney Don Clifton Kil- 
gore has been appointed assistant 
public defender for the Thirteenth 
Judicial Circuit by newly-elected 
Public Defender Robert Washington 
Rawlings. Kilgore will continue in 
private practice. 

George Ralph Miller of DeFuniak 
Springs is the new Walton County 
attorney. 

The 18th Judicial Circuit has San- 
ford attorney and former North 
Orlando Village Judge Ned N. Julian, 
Jr., as its new public defender. Judge 
Julian was appointed to succeed 
Thomas Algernon Speer, recently 
named assistant state attorney. 

David M. Anderson, Gainesville, 
assistant state attorney in the Eighth 
Judicial Circuit for the past five years, 
has resigned to return to full-time 
private practice. He is succeeded by 
Kenneth C. Hebert, also of Gaines- 
ville. 

William F. Davenport, Jr., was ap- 
pointed general counsel for First 
Federal Savings and Loan Associa- 
tion of St. Petersburg. 

Tampa attorney Glen Eugene 
Brown has been named court attor- 
ney for Hillsborough County Juve- 
nile Court. He replaces Harry Lee 
Coe III, who recently joined the staff 
of County Solicitor Emiliano J. Sal- 
cines, Jr. 

At the joint fall conference of the 
Florida School Board Association and 
the Florida Association of County 
Superintendents held in Hollywood 
Beach, the Florida School Board At- 
torneys’ Association honored George 
Dayton of Dade City for more than 
30 years of service with the school 
board. State School Superintendent 
Floyd C. Christian presented Dayton 
with an inscribed plaque. 

Jackson County’s new prosecutor 
is Marianna attorney Thomas Cornell 
Wilkinson, recently appointed by 
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University of Florida President 
Stephen C. O'Connell (left) 
greeted U.S. Supreme Court 
Justice Earl Warren (center) 
and U.S. Sen. Spessard Hol- 
land February 1 during a 
luncheon preceding the dedi- 
cation of the University’s $3 
million Law Center. Justice 
Warren was the featured 
speaker at the ceremony 
naming the building for Sen. 
Holland. O’Connell served on 
the Florida Supreme Court for 
12 years before accepting the 
presidency in 1967. He was 
chief justice at the time he 
was selected 


Governor Kirk to succeed Clyde May- 
hall, who resigned for health reasons. 

The January meeting of the Florida 
Criminal Defense Attorneys’ Associa- 
tion in Miami featured a debate on 
the property of holding lawyers in 
contempt before legislative commit- 
tees on the basis of legal advice they 
give to their clients in reference to 
declining to testify. The participants 
were Jefferson D. Gautier, Miami, a 
former member of the Shevin Com- 
mittee, and Joseph A. Varon of Holly- 
wood, defense counsel. Members of 
the association also heard a report on 
the conditions of the Dade County 
jail. 

Seventh Judicial Circuit State At- 
torney Stephen L. Boyles named 
Richard O. Watson of St. Augustine 
as assistant state attorney for St. 
Johns County. Watson is a former 
assistant public defender for the 
Seventh Circuit, having served in that 
capacity for four and one-half years. 

After 32 years as Sumter Count 
attorney, James W. West has resigned. 
He is beginning his second term as 
county judge and feels that each job 
requires too much attention for one 
person to hold them both. County 
commissioners presented the judge 
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with a plaque in recognition of his 
many years of service. 

Brandon attorney Russell K. Peavey- 
house has been named assistant state 
attorney for the Thirteenth Judicial 
Circuit in the civil department of 
State Attorney Joseph G. Spicola’s 
office. Peaveyhouse is also a part- 
time instructor at Stetson University 
College of Law. 

Morton Drew Aulls, Eustis, has been 
appointed acting Lake County prose- 
cuting attorney, succeeding L. R. 
Huffstetler, Jr.. who was appointed 
Lake County judge. 

Former assistant county solicitor 
Frank N. Kaney was named assistant 
public defender for the Ninth Judicial 
Circuit. 

Robert Graham Petree of Orlando 
received the Good Government Award 
presented by the South Seminole 
Jaycees at the group’s annual dinner 
meeting recently. State Senate Presi- 
dent John E. Mathews, Jr., was the 
main speaker at the banquet and told 
of improvements made in state gov- 
ernment. He urged the Jaycees to 
serve in government or civic activi- 
ties. 

The Fourth Judicial Circuit has its 
first woman assistant state attorney— 
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Mrs. Susan Harrell Black. She will be 
in charge of reciprocal support cases 
and is the fifth Pill-time assistant in 
State Attorney T. Edward Austin, Jr.'s 
office. 

William James Haley of Lake City 
was recently sworn in as Columbia 
County attorney by Third Circuit 
Judge Samuel S. Smith. Haley suc- 

W. Joe Ferguson, who resigned 
for health reasons. 

North Miami Beach attorney Wal- 
ter S. Pesetsky has received the North 
Miami Beach Jaycees 1968-69 Distin- 
guished Service Award for his contri- 
butions in helping to obtain a North 
Dade University at Interama and for 
his fight against incinerator pollution 
and poor road planning. 

W. S. Frates, Dudley Burton, Bill 
Colson and William M. Hicks, all of 
Miami, spoke at the special mid-win- 


ter meeting of the American Trial 
Lawyers Association February 19-22. 
They helped discuss the urgent need 
for medico-legal cooperation to evalu- 
ate effectively the client and his case 
from the medical and legal view- 
points. 

Tampa attorney William Reece 
Smith, Jr., is serving his second year 
as president of the Florida Gulf Coast 
Symphony Association. He is the first 

resident of the organization—a com- 
Eination of the St. Petersburg Sym- 
phony and the Tampa Philharmonic. 
Smith hopes to further the aims of 
symphony music in the Bay area and 
believes the Florida Gulf Coast Sys- 
phony will eventually be playing all 
over the state. 

William E. Lowe of Bradenton was 
appointed new assistant state attor- 
ney for the 12th Judicial Circuit. As- 


AN EXTRA SE 


RVICE FOR OUR READERS .. . 


A binder for a year's issues of 
the Journal 


for 
e Convenience 
Special Care 
e Easy Reference 


The Journal is cited more and more 
frequently. Preserve your copies for later 
reference. 


Made of brown imitation leather, the binding is imprinted in gold. Each binder is 
only $3.00 and includes cost of shipment. 


Ordet yours today, specifying year(s) to be imprinted. 
THE FLORIDA BAR JOURNAL 
Tallahassee, Florida 32304 


‘ 

. 
: 

4 


sistant State Attorney William C. 
Strode, formerly serving Sarasota, was 
named to serve in DeSoto County. 
He replaces John H. Treadwell III of 
Arcadia in that area. 

Collis H. White has assumed the 
duties of Orange County solicitor af- 
ter his November election. 

Myron Shapiro has been appointed 
senior trial deputy in the office of the 
Maricopa County attorney, Phoenix, 
Arizona. He has been deputy county 
attorney for the past four years and 
prior to that was associated with Har- 
old Shapiro in Miami Beach. 

Tampa attorney Cody Fowler has 
been elected to the board of directors 
of City National Bank in Miami. Fowl- 
er is a past president of the American 
Bar Association and of the American 
College of Trial Lawyers. 

Curtis A. Golden, newly installed 
state attorney for the First Judicial 
Circuit, has named Joseph M. Cro- 
well of Pensacola as assistant state at- 
torney and Allen Weldon Lindsay, 
Jr., Milton, as investigator. 

State Representative Eugene Fraz- 
ier Shaw of Starke spoke at the San- 
ford-Seminole Jaycees banquet in Jan- 
uary. The topic of his talk was pre- 
venting the Federal Government from 
becoming more centralized by keep- 
ing local problems at home. 

Miami attorney Edward J. Winter, 
Jr., was recently appointed to the 
board of trustees of Coral Gables 
Academy in Miami. 
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Validity of one-party trusts in Florida is 
treated in a book now available. Com- 
ments by other national authorities are 
included in this work by David R. Low- 
ell, Esq., author of FLORIDA LAW OF 
TRUSTS (1965). Price $10.00. Write: 
David R. Lowell, Esq., 716 First Fed- 
eral Building, St. Petersburg, Florida 
33701. 


WANTED — Young experienced attor- 
ney, for general practice with estab- 
lished firm in Hollywood, Florida. Write 
Box 90, The Florida Bar Journal, Talla- 
hassee, Florida 32304. 


POSITION WANTED: Attorney 28, Ohio 
State University Law School graduate 
(upper 25% of class), Ohio Bar June 
1966; over three years in general prac- 
tice, one year assistant law director, 
City of Cleveland, interested in relocat- 
ing to Florida and desires position with 
firm or individual in West Palm Beach, 
Mamj or Fort Lauderdale. Box 93, The 
Florida Bar Journal. 


ATTORNEY, 35, married, presently 
house counsel to large closely held cor- 
poration. Earnings $20,000. Heavy 
corporate, property and commercial ex- 
perience. Desire challenging position 
with small to medium size law firm on 
Florida East Coast or in the Pensacola 
area. Write Box 92, The Florida Bar 
Journal, Tallahassee, Florida 32304. 


TRUST OFFICER: Progressive Florida 
west coast state bank, serving 50,000 
trade area, is seeking qualified officer 
to establish and operate Trust Depart- 
ment; must be experienced, ambitious 
and personable; salary open. Submit 
detailed resume. All applications con- 
fidential. Write Box 91, The Florida Bar 
Journal, Tallahassee, Florida 32304. 


OPPORTUNITY to locate in fast-grow- 
ing city which at present has six attor- 
neys for a population of approximately 
20,000. Attorney has space for one or 
two associates in modern centrally 
located professional building, Excellent 
opportunity for industrious attorney 
who wishes to establish well-remuner- 
ated practice in short period of time. 
Suitable financial arrangements de- 
pending on individual can be made. 
Future partnership desirable ultimate- 
ly. All replies strictly confidential. Send 
brief resume to Box 88, The Florida 
Bar Journal, Tallahassee, Florida 32304. 


CORPORATE ATTORNEY 


Member of Florida Bar seeks position in Florida. Extensive legal and business 
experience with domestic and international companies engaged in manu- 
facturing, sales, service, franchising, publishing and entertainment. Negotia- 
tion, drafting and administration of contracts and licenses based upon 
patents, trademarks, copyrights and knowhow. Forming, acquisition and dis- 
solution of corporations. Qualification and doing business. Corporate minutes 
and shareholder meetings. Domestic and foreign tax opinions. FTC and anti- 
trust. Construction and design contracts. Leases. Subsidiary licenses. Franchise 
agreements. Laws relating to advertising. Labor laws, unemployment com- 
pensation claims, unfair labor practice charges and equal employment prob- 
lems. Mail order, retail and wholesale operations. Purchase and sales agree- 
ments. Night club, entertainment, resort hotel and gambling operations. TV, 
movie and music contracts. Liquor laws and related problems of distribution, 
house brands, sale, serving, advertising and employment. Contracts and 
agreements with authors, artists, photographers and agents relating to pur- 
chase of rights. Defamation and invasion of privacy. Censorship. Personnel 
problems. U.S. and foreign trademarks, oppositions and infringements. Pur- 
chase, sale, licensing, assignment, parody and infringement of copyrighted 
material. Immigration laws and work permits. Review and approval of govern- 
ment contracts. Patent applications, infringement and patentability studies. 
Confidential disclosures and suggestion systems. Personal legal problems of 
— Respond Box 89, The Florida Bar Journal, Tallahassee, Florida 
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CALENDAR OF LEGAL EVENTS 


March 18-23—Inter-American Lawyer Exchange Program, 
International and Comparative Law Committee, The 
Florida Bar, San Jose, Costa Rica. 

March 24-26—Florida Bar Examination, duPont Plaza 
Hotel, Miami. 

March 24-27—Medical Institute for Attorneys, sponsored by 
University of Miami Law Center, Americana Hotel, Miami 
Beach. 

March 28—Florida Bar CLE Course on Florida Secured 
Transactions Under the UCC. 

April 4, 11, 18—Florida Bar CLE Course on Florida Secured 
Transactions Under the UCC. 

April 9-12—-14th Annual Traffic Court Conference, Statler 
Hilton Inn, Orlando. 

April 18-19—Annual Institute on Business Transactions in 
Latin America, sponsored by the University of Miami 
Law Center, Sheraton-Four Ambassadors Hotel, Miami. 

April 25—Florida Bar CLE Course on Organizing and Advising 
the Small Florida Business. 

April 26—Seminar on the Irrevocable Trust, Sheraton-Tampa 
Motor Inn, Tampa, 9:30 a.m. 

April 25-27—Annual Convention Florida Association of 
Legal Secretaries, Colonnades Beach Hotel, Palm Beach 
Shores. 

May 2, 9, 16, 23, 28—Florida Bar CLE Course on Organizing 
and Advising Small Florida Businesses. 

May 21-23-Fifth Circuit Judicial Conference, Biloxi, 
Mississippi. 

May 22-23-—Fifth Biennial Institute on Corporate Law, Emory 
School of Law, Regency Hyatt House, Atlanta. 

May 28-3l-~Annual Convention The Florida Bar, Diplomat 
Hotel, Hollywood Beach. 


June 6—Florida Bar CLE Course on Organizing and Advising 
the Small Florida Business. 


June 23-28—-XVI Conference Inter-American Bar Association, 
Rio de Janeiro, Brazil. 


July 27-August 2-ATL Summer Meeting, Denver-Hilton, 
Denver, Colorado. 


August 11-15—ABA Annual Meeting, Dallas, Texas. 


September 3-6—-1969 Annual Convention of the Federal Bar 
Association, Hotel Fontainebleau, Miami Beach. 


September 7-12—World Conference on World Peace Through 
Law, Bangkok, Thailand. 


September 8-10—Florida Bar Examination, duPont Plaza 
Hotel, Miami. 
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PEACE MIND 
AND SECURITY! 


The very essence of home ownership is the peace of mind and sense of security which arises there- 
from. Lacking this, one of the basic elements of satisfaction is lost to the homeowner. 

Realization of this fact has led more and more Realtors to recommend land title insurance to their 
clients, and caused these same clients to desire it and order it attended to. 

Today’s buyer of real estate can have the peace of mind and security to which he is entitled, by 
relying upon his Realtor and his attorney to handle the details of such transactions, and instructing 
them to obtain for him a land title insurance policy as the final protection of his ownership. 
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CONSULT YOUR FLORIDA BOOKS FIRST! 


ADKINS, FLORIDA CRIMINAL LAW and PROCEDURE, 3rd Edition with 
Current Pocket Part. 


ADKINS, FLORIDA REAL ESTATE LAW and PROCEDURE with FORMS, 
4 Volumes with Current Cumulative Pocket Parts. 


ALPERT, FLORIDA WORKMEN'S COMPENSATION LAW with Current 
Pocket Part. 


CARSON, FLORIDA LAW of the FAMILY, MARRIAGE and DIVORCE, 
with Current Cumulative Pocket Parts. 


ENCYCLOPEDIC DIGEST of FLORIDA REPORTS, 27 Books, with Current 
Cumulative Pocket Parts. 


FLORIDA LAW and PRACTICE—The Encyclopedia of Living Florida Law 
for Florida Lawyers by Florida Lawyers, 31 Volumes, with Current 
Cumulative Pocket Parts. 


FLORIDA STATUTES ANNOTATED, 55 Volumes with Current Cumula- 
tive Pocket Parts. 


HALL, JUDICIAL SAYINGS of JUSTICE GLENN TERRELL. 
KOOMAN, FEDERAL CIVIL PRACTICE with FLORIDA TREATMENT, 4 
Binder Volumes. 


KUENZEL, FLORIDA UNIFORM COMMERCIAL CODE Encyclopedic Edi- 
tion with Forms. 


LOWELL, FLORIDA LAW OF TRUSTS and TRUSTEES, 1965 with Current 
Pocket Part. 


MALOY, FLORIDA APPELLATE PRACTICE and PROCEDURE, with 
FORMS, two volumes. 


NADLER, FLORIDA CORPORATION LAW, 2 Volumes, with Current 
Cumulative Pocket Parts. 


REDFEARN ON WILLS and ADMINISTRATION OF ESTATES IN FLORIDA, 
4th Edition, 2 Binder Volumes. 


SAPP, FLORIDA PLEADING, PRACTICE and LEGAL FORMS ANNO- 
TATED, 8 Volumes, with Current Cumulative Pocket Parts. 


WARD, FLORIDA and FEDERAL ESTATE and TAX PLANNING, with 1968 
Cumulative Pocket Parts. 


Write for prices and liberal terms 
THE HARRISON COMPANY 


Law Book Publishers 
178-180 Pryor Street S.W. (P. O. Box 4214) Atlanta, Georgia 30302 


FLORIDA REPRESENTATIVES 
GEORGE R. LEWIS, JR. RICHARD W. SMITH 
North Florida South Florida 
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